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ASSESSING THE OBAMA YEARS: OIRA AND
REGULATORY IMPACTS ON JOBS, WAGES
AND ECONOMIC RECOVERY

WEDNESDAY, JULY 6, 2016

HOUSE OF REPRESENTATIVES,

SUBCOMMITTEE ON REGULATORY REFORM,
COMMERCIAL AND ANTITRUST LAW

COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 3:03 p.m., in Room
2226, Rayburn House Office Building, the Honorable Tom Marino
(Chairman of the Subcommittee) presiding.

Present: Representatives Marino, Goodlatte, Collins, Ratcliffe,
Trott, Bishop, Johnson, Conyers, and DelBene.

Staff Present: (Majority) Daniel Huff, Counsel; Andrea Lindsey,
Clerk; (Minority) Slade Bond, Chief Counsel.

Mr. MARINO. The Subcommittee on Regulatory Reform, Commer-
cial and Antitrust Law will come to order. Without objection, the
Chair is authorized to declare a recess of the Committee at any
time, and that is going to take place in about 30 minutes, 30 to 40
minutes because we will be voting.

Welcome to this hearing entitled “Assessing the Obama Years:
OIRA and Regulatory Impacts on Jobs, Wages, and Economic Re-
covery.” This topic is of the highest importance to working Ameri-
cans. The last recession ended in 2009, but the economy has been
limping along ever since. Job growth has been weak. Households’
incomes have stayed put. The economy has not grown by more than
3 percent in any of the one of these years. One clear contributor
is the growing Federal regulatory burden.

Under the Obama administration, the number of major regula-
tions promulgated per year has increased dramatically. In 2015,
Federal regulations imposed an estimated cost of $1.89 trillion. To
put this in perspective, U.S. regulatory costs now exceed the gross
domestic product of both Australia and Canada. Numerous studies
and the agencies themselves concede that on an industry-specific
level, regulations lead to job losses. At a minimum, the data also
establishes probable cause for concern that regulations decrease
employment in the aggregate. Data shows that even where workers
in regulated industries find new jobs, the displacement triggers a
lifetime of physical and economic problems.
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Accordingly, as President Obama’s former OIRA Administrator
Cass Sunstein said, “Regulators must take that possibility seri-
ously.” Unfortunately, regulators are not following this prudent
path.

A recent study of agencies’ Regulatory Impact Analyses found
that only approximately 20 percent qualified employment effects.
Since 2009, the Obama administration has imposed 229 major reg-
ulations at a cost, by its own estimate, of $108 billion annually.
Merely administrating regulations in 2015 was estimated to cost
taxpayers over $57 billion, an 83 percent increase over 2001. The
effects are dire.

A September 2015 study by a Princeton Nobel laureate shows
“shocking” rising mortality among blue collar segments of society.
According to the study’s author, “those are the people who have
really been hammered by the economic malaise. Their wages in
real terms have been going down.” The economic stress is leading
to drug and alcohol dependency and death, mental health prob-
lems, and even suicide. The Administration is dismissive. It cir-
cumvents reasonable procedures designed to limit burdensome reg-
ulations. It uses technical gimmicks to claim speculative benefits
outweigh regulatory cost.

Delegations of power are read broadly, while limitations are read
narrowly. Half of the Administration’s vetoes have been used to
block congressional objections to controversial regulations.

OIRA is supposed to be the gatekeeper, the entity that helps
fight overregulation and protect small businesses and the American
worker.

Unfortunately, on some of the most costly and controversial regu-
lations of the last 8 years, OIRA has not proven an effective check.
For example, it never insisted upon the required small business im-
pact analysis for EPA’s Waters of the United States regulation, de-
spite its obvious sweeping reach. Nor has it questioned agencies’
excessive reliance on co-benefits and performing required cost-ben-
efit analyses. In fact, one of the reasons agencies have to inflate
the claimed benefit of their rules is to outweigh skyrocketing cost
because they are regulating well into the region of diminishing
marginal returns where one must spend increasingly more to
achieve increasingly less. This track record makes me concerned
about “Midnight Rules” at the end of this Administration.

Midnight Regulations impose the ongoing Administration’s agen-
da on the country before an incoming Administration can stop it.
So today, it is important to ask what serious steps will OIRA take
to prevent this final abuse? The legacy of this Administration will
be severe damage to hardworking Americans, our economy, and the
rule of law.

Discretion afforded administrative agencies by Congress has been
abused. Major decisions were made not by the people’s Representa-
tives in Congress, but by unelected bureaucrats. This cannot stand.
I hope Administrator Shelanski can offer ideas on making OIRA
more effective. I also hope to hear from our second panel of wit-
nesses about needed reforms.

The Chair now recognizes the Ranking Member of the Sub-
committee on Regulatory Reform, Commercial and Antitrust Law,
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the gentleman from Georgia, Congressman Johnson, for his open-
ing statement.

Mr. JOHNSON. I thank the Chairman. Established by the Paper-
work Reduction Act of 1980 and empowered with centralized regu-
latory review responsibilities under President Reagan, the Office of
Information and Regulatory Affairs, also known as OIRA, functions
as the gatekeeper of the regulatory system for the most important
Federal rules.

In 1993, President Clinton issued Executive Order 12866 to re-
quire that OIRA review all “significant” regulatory actions between
500 and 700 a year. It additionally requires that Federal agencies
prepare a cost-benefit analysis for economically significant rules.

In January 2011, President Obama issued Executive Order
13563, which reaffirmed the principles of Executive Order 12866
but also requires that agencies develop plans for retrospective re-
view of existing regulations to determine whether any should be
modified, streamlined, expanded, or repealed. And finally, the
Obama administration issued Executive Order 13610 in May 2012
to further increase public participation in retrospective reviews.

According to Mr. Shelanski’s predecessor, Cass Sunstein, these
orders have energized agencies to identify hundreds of outdated
rules for elimination, and many agencies have already finalized or
proposed, or formally proposed, over 100 of these reforms. For in-
stance, the Department of Health and Human Services has final-
ized several rules to remove hospital and healthcare reporting re-
quirements, saving $5 billion over 5 years. These efforts have con-
tinued under Administrator Shelanski, and thus far, appear to be
working.

Combined, it’s clear that these initiatives have already resulted
in hundreds of formal proposals to eliminate rules representing bil-
lions of dollars in savings over the next several years and substan-
tially more in eventual savings. I look forward to learning about
the continuing efforts, to date, of the President’s push to have
agencies improve and modernize the existing regulatory system.

In addition to conducting oversight of OIRA, witnesses on our
second panel will also discuss larger concerns with our Nation’s
regulatory system. I would note that the most pressing issue facing
our regulatory system today is the timely response to public health
and safety crises through the expeditious promulgation of Federal
rules. But sadly, it has become common for my colleagues to assert
that the same regulations that protect our health, safety, environ-
ment, and our financial system have undermined the Nation’s eco-
nomic recovery and job growth.

This could not be further from the truth and is simply not borne
out by any serious research. Perhaps that is why conservatives also
acknowledge that in light of improvements in the economy and the
unemployment rate, it is becoming increasingly difficult to argue
that the current regulatory environment has any effect on jobs or
growth. Douglas Holtz-Eakin, one of the majority’s witnesses in to-
day’s hearing, commented last year that, “with low employment
and rising wages, the Republican’s job gets a lot harder,” while also
referring to recent employment growth as promising.

I think 20-some million new jobs created over in the private sec-
tor since, President Obama took office. First, it’s a loss of a couple
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of million jobs during the previous Administration. And, with re-

spect to those figures about rising mortality rates among the blue

collar working group demographic, it’s not just because wages have

%onf }cliown and they’re dying because of alcohol, drugs, and mental
ealth.

Certainly, wages have gone down, and they are dying of alcohol,
drugs, and mental health disease, but also, liver and heart disease
are taking out our fellow man, and this can all be attributable
somewhat to the globalization of our economy, the movement of
jobs offshore, production jobs, blue collar jobs, those jobs—many of
those jobs have left under trade deals that have not worked for the
American worker, and people, unfortunately, when they become—
when they—there’s a sense of hopelessness that starts to pervade
their thinking, then they turn to alcohol and drugs, and they then
develop liver disease, heart disease. But fortunately, there’s treat-
ment available for the millions, tens of millions who have been able
to gain access to the healthcare system due to the passage and im-
plementation of the Affordable Care Act, which my colleagues on
the other side have tried more than 60 times to abolish with no
plan in place to replace it.

And, of course, we have had some regulations that have ensued
as a result of implementation of the Affordable Care Act, a major
piece of legislation, and also the Dodd-Frank financial reform bill
that has attempted—or has been effective thus far at creating an-
other—or enabling another too big to fail situation to take out the
retirement earnings of our working people and to keep our economy
moving forward.

So I would like to say that once you set aside anti-regulatory
rhetoric, it’s clear that regulated industries exhibit more entrepre-
neurship, competition, and innovation given the fact that Alex
Tabarrok, an economics Chair at the Mercatus Center at George
Mason, found, in a 2015 study, that “industries with greater regu-
latory stringency,” and I am quoting him, “have higher start-up
rates as well as similarly high job creation rates.”

So in closing, I would like to thank Administrator Shelanski for
taking the time to appear before us today, and I'd like to thank the
other witnesses for being here today, and with that, I yield back.

Mr. MARINO. The Chair now recognizes the gentleman of the full
Judiciary Committee, Mr. Bob Goodlatte of Virginia, for his open-
ing statement.

Mr. GOODLATTE. Thank you very much, Mr. Chairman. I want to
thank you for holding this hearing, which is very timely. Overregu-
lation is not a new issue, and the reason why this hearing is timely
is it comes right after Independence Day. Among the grievances
that the signers of the Declaration of Independence lodged against
King George was overregulation: “He has erected a multitude of
New Offices and sent hither swarms of officers to harass our people
and eat out their substance.”

Unfortunately, the problem has resurfaced. Last year, employ-
ment at regulatory agencies hit an all-time high of 277,000. In
2014, rules from the administrative agencies outnumbered laws
passed by Congress 16 to 1. There has been a dramatic power shift
in these United States from elected officials to unaccountable bu-
reaucrats at Federal regulatory agencies.
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In theory, agencies are governed by legislation, like the Adminis-
trative Procedure Act, as well as executive orders, designed to en-
sure transparent, quality rulemaking that is responsive to the peo-
ple, balances costs and benefits, and is faithful to the intent of Con-
gress. In practice though, too many Administrations have not ad-
hered to these procedures in good faith.

The Obama administration, in particular, has taken advantage of
the system to ram through radical, controversial, and sweeping pol-
icy changes contrary to the will of Congress, and of views of large
segments of the voting public. Serious reforms are needed to curve
these abuses.

At key stages in the rulemaking process, the Administration has
ignored, or subverted, commonsense rulemaking procedures that
stood in the way of their policy goals. For example, instead of using
required regulatory impact analysis to determine whether regula-
tion is necessary, agencies produce them in a perfunctory way,
after the decision to regulate has already been made. A Mercatus
Center study found that in essentially 87 percent of cases, agencies
embarked on costly regulations without significant evidence that
there was a problem or a precise idea of what they needed to fix.
Similarly, agencies make questionable certifications that rules will
not have a significant economic impact on a substantial number of
small entities in order to avoid requirements designed to help rein
in impacts on small businesses.

While the Obama administration pays lip service to the virtues
of cost-benefit analysis, it routinely uses technical gimmicks like
non-standard discount rates and excessive reliance on co-benefits to
ensure its preferred outcomes. The Administration is also exploit-
ing the Administrative Procedures Act’s interpretive rules excep-
tion to impose dramatic and controversial policy changes without
notice-and-comment or public participation. These include an un-
precedented 30 guidance documents from the Department of Edu-
cation straining the application of Civil Rights laws into controver-
sial areas well beyond their intended scope.

Unfortunately, whether with regard to highly controversial rules,
like EPA’s Waters of the United States rule, Clean Power Plan
rules, or Utility MACT rule, the Office of Information and Regu-
latory Affairs (OIRA), has proven ineffective at preventing regu-
latory abuses, particularly when the costs are highest and it mat-
ters most.

To be sure, in some cases, OIRA has improved the quality of
rulemaking. However, that just underscores the need for funda-
mental regulatory reform in the face of executive branch abuses in
the most high-profile cases.

This hearing is an opportunity to lay before the American public
precisely how the President’s “I have got a pen” approach has ex-
ploited the weaknesses in the regulatory system. That is the legacy
of the Obama administration. For 8 years, it has abused discretion
that Congress delegated in good faith. Serious and comprehensive
reform is needed, and I look forward to exploring with the wit-
nesses both the problem and its solutions. Thank you, Mr. Chair-
man.
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Mr. MARINO. The Chair recognizes the full Judiciary Committee
Ranking Member, the gentleman from Michigan, Congressman
Conyers for his opening statement.

Mr. CoONYERS. Thank you, Mr. Chairman, Members of the Com-
mittee, and especially to our first witness, the head of the Office
of Information and Regulatory Affairs. It’s been 3 years since Ad-
ministrator Shelanski was appointed to head OIRA, and I'd appre-
ciate hearing his thoughts on the current state of affairs with re-
spect to Federal rulemaking and whether legislative fixes are need-
ed in his view.

And, I'm also—I don’t know how you can get all this into 5 min-
utes, but I wanted to get a sense of what it was like before you
got—before you took over so we can empathize with what it is
you've been working on and how you've—how you've approached it.

Some think the regulatory system, as you heard, is broken. But
to that end—excuse me. They also support a series of anti-regu-
latory measures, many of which would impose numerous proce-
dural burdens on Federal agencies.

Now, that’s a curious difference of views that are being pushed
by some of the same important personalities in the Congress. Other
anti-regulatory measures would up-end the rulemaking process
through unnecessary and costly litigation changes. For example,
one bill, 4768, Separation Powers Restoration Act, is likely to be
considered on the floor later this month, and would require Federal
courts to review all agency rulemaking and interpretations of stat-
utes on a de novo basis, resulting, of course, in a paralysis that
would be out of sight, probably impossible, from my point of view.

And so, there’s a sort of an opportunity to press down on OIRA
and its leadership, which I've had some indication that they are
small and understaffed, and with this enormous responsibility, and
I would like to get from this hearing, not only from the Adminis-
trator, but the panels that follow, an idea of how we in the Con-
gress can make the process more efficient and how the Administra-
tion can make it more efficient without Congress intervening, if
that is possible. That’s why the hearing is important.

The government has the obligation to protect health, welfare,
and safety of all our citizens with the need to foster economic
growth. And so, it’s in that spirit that I come to this hearing to
hear our Administrator describe how things work inside OIRA, and
what the challenges are that you are faced with. We know that the
time—that the time—period of time for regulation is getting pretty
long, and we want you to candidly tell us what you can do about
it, and what we should do about it. And so, I thank Chairman
Marino for holding this hearing. And, like my colleague, Mr. John-
son, I look forward to the work product of this important coming
together. Thank you, Mr. Chairman.

Mr. MARINO. Without objection, other Members’ opening state-
ments will be made part of the record. Before we break for voting,
I would like to swear you in, sir, if you don’t mind, so would you
please stand and raise your right hand.

Administrator Shelanski, do you swear that the testimony you’re
about to give before this Committee is the truth, the whole truth,
and nothing but the truth, so help you God?

Mr. SHELANSKI. I do so swear.
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Mr. MARINO. Let the record reflect that the witness has re-
sponded in the affirmative, and thank you. Please be seated. We're
going to head to vote now. We have five votes. Theyre beginning
now with a 15-minute vote and then four 5-minute votes, so it
looks like we’re looking at pretty close to at least a half hour, and
I apologize for that, but we will get back as soon as possible, sir.

[Recess.]

Mr. MARINO. The hearing will now come to order and resume.

I will now introduce our esteemed witness. And, thank you. I
apologize again for making you wait. Dr. Howard Shelanski was
confirmed by the United States Senate in June 2013 as the admin-
istrator of the Office of Information and Regulatory Affairs, other-
wise known as OIRA. Prior to his confirmation, Administrator
Shelanski served as the director of the FTC’s Bureau of Economics,
and as chief economist for the Federal Communications Commis-
sion. Administrator Shelanski also served as senior economist for
the President’s Council for Economic Advisers.

Prior to working for the government, Administrator Shelanski
practiced law and taught at both Georgetown University and the
University of California at Berkeley. He received his BA from Hav-
erford College and his J.D. and Ph.D. in economics from the Uni-
versity of California at Berkeley. Following law school, he clerked
first at the District and the Appellate Courts levels and then for
Justice Antonin Scalia on the U.S. Supreme Court.

The witness’ written statements will be entered into the record
in its entirety. And, I ask, sir, that—you have been here before.
You know how it works. Now, because we’re not in the original
room, we have no lights. We don’t even have a timer. Somebody’s
going to sit beside me and tap me on the shoulders. And, when you
get at about 4%2 minutes, I will just diplomatically hold the ham-
mer up. I will not hit anything or anyone, and just try to wrap up
then in the next 30 seconds to a minute.

So Administrator Shelanski, please.

TESTIMONY OF THE HONORABLE HOWARD SHELANSKI, AD-
MINISTRATOR, OFFICE OF INFORMATION AND REGULATORY
AFFAIRS, OFFICE OF MANAGEMENT AND BUDGET

Mr. SHELANSKI. Thank you very much, Chairman Marino, Rank-
ing Member Johnson, and Members of the Committee, for the invi-
tation to appear before you today. I am pleased to have this oppor-
tunity to discuss recent developments at the Office of Information
and Regulatory Affairs, OIRA, and report on the progress OIRA
has made on the key priorities I outlined when I first appeared be-
fore this Committee in July of 2013.

OIRA has a broad portfolio, but one of our main duties is to co-
ordinate the review of significant regulations. The basic principles
of regulatory development and centralized review have evolved in
a bipartisan way over the course of the last few decades.

The structure of regulatory review that we follow today was es-
tablished by Executive Order 12866, which is quite simple and
straightforward: Regulations should be based on a sound analysis
of their impacts. They should be developed with public input and
subjected to public scrutiny before they are finalized, and they
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should be reviewed by a central office to ensure consistency with
sound regulatory practice and Administration priorities.

OIRA does not review all executive branch regulations, nor would
it be efficient for the office to do so. We review only significant reg-
ulatory actions. The most fundamental category of significant regu-
lations are those that are economically significant, the threshold for
which under the executive order is an annual effective on the econ-
omy of $100 million or more.

Typically, an agency sends a draft of a significant proposed or
final rule to OIRA, after which OIRA coordinates an interagency
review process. Typically, the agency will agree with some but not
all of the comments that it receives from OIRA and the other re-
viewing agencies. Through discussion and deliberation with inter-
agency reviewers, the rulemaking agency ultimately produces a
proposed or final regulation to be published in the Federal Reg-
ister.

OIRA works to ensure that the costs of new regulations that
come to the Office of Review are justified by the benefits. To date,
the net benefits of regulations issued through the sixth fiscal year
of the Obama administration are about $215 billion. The benefits
of these rules are not mere abstractions. They help American fami-
lies every day by saving lives, preventing illness and injury, and
protecting consumers.

As this Administration comes to a close, we intend to maintain
the strong regulatory review standards that have guided OIRA’s re-
view of regulations throughout the Administration. In December of
2015, T issued a memorandum to deputy secretaries outlining these
expectations. The memo asked agencies to adhere to dates estab-
lished in their fall 2015 regulatory plan and agenda, and to update
OIRA about any necessary changes.

The memo acknowledged that agencies will issue many needed
regulations through 2016, but requested that agencies strive to
complete their highest priority rulemakings by this summer, be-
cause OIRA needs sufficient time to thoroughly review all regula-
tions for compliance with applicable statutes, governing executive
orders, and OMB circulars.

When I became OIRA administrator in 2013, one of my goals was
to increase the predictability of the regulatory review process by
improving the timeliness and transparency of OIRA’s key func-
tions. Toward that end, and as I committed to do the first time I
appeared before this Committee, we have published the regulatory
plan and agenda each fall and spring, most recently on November
16, 2015, and May 18, 2016.

OIRA is committed to putting out another regulatory plan and
agenda in a timely fashion this fall. OIRA has also worked to im-
prove the transparency of regulatory review. When an agency sub-
mits a rule to OIRA for review, the submission appears publicly the
next day on OIRA’s Web site. This posting provides stakeholders
with notice that OIRA is initiating review of a regulation and is
available to meet with any party interested in providing input on
a rule under review.

The entities with which OIRA typically meets include Members
of Congress and their staffs, State and local governments, busi-
nesses, trade associations, unions, and advocates from a variety of
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organizations. OIRA posts a log of all such meetings on its Web site
detailing the participants in each meeting, the organizational affili-
ation of the participant, and post any materials prior to OIRA at
the meeting.

One hallmark of this Administration’s regulatory policy is our
retrospective review effort. Retrospective review, which the Presi-
dent has advanced through Executive Order 13563 and 13610, is
a crucial way to ensure that our regulatory system remains modern
and streamlined and does not impose unnecessary burdens on the
American public. The essential idea is to scrutinize existing rules
and assess whether in practice they are achieving their objectives
without imposing unnecessary costs.

Agencies release their most recent reports on March 4, 2016, and
will submit their next reports to OIRA this month. To date, this
Administration’s retrospective review efforts are expected to yield
an estimated net 5-year savings of $28 billion.

In conclusion, regulations can and do bring great benefits to
Americans, but they also carry costs. OIRA works every day to
achieve the goals outlined in Executive Order 13563 to protect pub-
lic health, welfare, safety, and our environment, while promoting
economic growth, innovation, competitiveness, and job creation.

It is critical to ensure that Federal agencies base their regulatory
actions on high-quality evidence and sound analysis. It is also cru-
cial that a culture of retrospective review is sustained at the agen-
cies as any healthy organization should scrutinize its current ap-
proaches to see if they are still relevant and effective in a rapidly
evolving economy.

We look forward to continuing our efforts to meet these chal-
lenges. Thank you for your time and attention. I would be happy
to answer any questions.

[The prepared statement of Mr. Shelanski follows:]
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Chairman Marino, Ranking Member Johnson, and members of the Subcommittee:

Thank you for the invitation to appear before you today. 1 am pleased to have this opportunity to
discuss recent developments at the Office of Information and Regulatory Affairs (OIRA) and
report on the progress OTRA has made on the key priorities T outlined when T first appeared

before this Committee shortly after my confirmation in July 2013.

OIRA has a broad portfolio, but one of our main areas of focus is coordinating the review of
significant regulations. The basic principles of regulatory development and centralized review
have evolved in a bipartisan way over the course of the last few decades. The structure of
regulatory review that we follow today was established by Executive Order 12866, which is
quite simple and straightforward: regulations should be based on a sound analysis of their
impacts, they should be developed with public input and subjected to public scrutiny before they
are finalized, and they should be reviewed by a central office to ensure consistency with sound

regulatory practice and Administration priorities.

OIRA does not review all Executive Branch regulations, nor would it be efficient for the office
to do so. Each year, agencies issue a substantial number of new rules and update hundreds of
existing rules. Many of these actions are minor or technical. OIRA review applies only to
“significant” regulatory actions. The most fundamental category of significant regulations are

those that are “economically significant,” the threshold for which under E.O. 12866 is “an annual
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effect on the economy of $100 million or more.” Congress uses a similar threshold to define

rules as “major” under the Congressional Review Act.

Typically, an agency sends a draft of a significant proposed or final rule to OIRA, after which
OIRA coordinates an interagency review process. OIRA sends the draft rule to other OMB
offices, to components of the Executive Office of the President, and to relevant agencies and
departments, which in turn offer comments and suggestions on the draft rule. The usual practice
is for OIRA to summarize those comments, together with our own, and to transmit them back to
the rulemaking agency. Typically, the agency will agree with some, but not all, of the comments
that it receives. Often, the focus of a regulatory review is to help the agency hone and sharpen
the rule’s rationale and to identify areas where more evidence or discussion will strengthen or
clarify a regulation. Discussion and deliberation ultimately produce a proposed or final rule to be
published in the Federal Register. If it is a proposed rule, the regulation is published for public

comment.

OIRA works to ensure that the costs of new regulations that come to the office for review are
justified by the benefits. To date, the net benefits of regulations issued through the sixth fiscal
year of the Obama Administration are about $215 billion. The benefits of these rules are not
mere abstractions. They are helping American families every day by saving lives, preventing

illness and injury, and protecting consumers.

As this Administration comes to a close, we intend to maintain the strong regulatory review
principles that have guided OTRA’s review of regulations throughout the Administration. In
December of 2015, Lissued a memorandum to Deputy Secretaries outlining these expectations.
The memo asked agencies to adhere to dates established in their fall 2015 Regulatory Plan and
Agenda, and update OIRA about necessary changes. The memo acknowledged that agencies will
issue many needed regulations throughout 2016, but requested that agencies strive to complete
their highest-priority rulemakings by this summer to avoid an end-of-the-year rush. Furthermore,
throughout the year, we have continued to remind agencies that OIRA remains committed to

thoroughly reviewing all regulations in compliance with applicable statutes, governing Executive
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Orders, and OMB Circulars, and have advised agencies to submit draft regulations in a manner

that gives OIRA time to circulate them for interagency review accordingly.

When 1 became OIRA Administrator in 2013, one of my goals was to increase the predictability
of the regulatory review process by improving the timeliness and transparency of OTRA’s key
functions. Toward that end, and as 1 committed to the first time 1 appeared before this committee,
during my term as OIRA Administrator we have published the regulatory plan every year, most
recently on November 16, 2015, and the agenda in a timely manner twice a year, most recently

on May 18, 2016. We are committed to putting out another regulatory plan and agenda this fall.

OIRA has also worked to improve the transparency of regulatory review. Under OIRA’s existing
process, when an agency formally submits a rule to OIRA for review, the submission appears
publicly the next day on OIRA’s website, reginfo.gov. This posting provides stakeholders with
notice that OIRA is initiating review of a regulation. This type of notice is important because,
pursuant to E.O. 12866, OIRA meets with any party interested in providing input on a regulation
under review. The entities with which OIRA typically meets include Members of Congress and
their staff, State and local governments, businesses, trade associations, unions, and advocates
from environmental, health, and safety organizations. OIRA posts a log of all such meetings on
its website detailing the participants in each meeting, the organizational affiliation of the
participant, and posting any materials provided to OTRA at the meeting. In April 2014, OIRA
updated its website to make its database of E.O. 12866 meetings publicly searchable. We also
recently expanded our disclosure policy to 1) post on our website not only meetings that have
already taken place, but also upcoming meetings, and 2) collect more up-front and detailed
information about parties requesting a meeting, including any client or other entity that
organization represents, if applicable. Since I have become Administrator, OIRA has conducted

over 1,000 such meetings at the request of various stakeholders.

Finally, a hallmark of this Administration’s commitment to transparency and accountability is
our retrospective review effort. Retrospective review, which the President has advanced through
E.Q. 13563 and E.O. 13610, is a crucial way to ensure that our regulatory system remains

modern and streamlined, and does not impose unnecessary burdens on the American public. The
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essential idea is to scrutinize existing rules and assess whether in practice they are achieving
their objectives without imposing unnecessary costs. E.O. 13610 directs agencies to submit
reports on the status of their retrospective review efforts to OTRA every six months. Agencies
released their most recent reports on March 4, 2016, and will submit their next set to OIRA this
July. To date, this Administration’s retrospective review efforts are expected to yield an

estimated net five-year savings of $28 billion.

During my time as Administrator, OIRA has worked to make the retrospective review process
more open and accountable. Over the past three years, in addition to the ongoing agency efforts,
OMB has conducted numerous meetings with stakeholders—including State and local
government officials, community groups, and representatives from numerous industries—to get
ideas for retrospective review. We are trying to work with the public to identify areas where
cumulative regulatory burden can be reduced or streamlined, and whether we have the optimal
regulatory structure to encourage emerging industries to expand, mature, and generate benefits
for the American people. Through these meetings, OMB has become better able to understand
what approaches, themes, and specific areas of regulation should be part of agencies’
retrospective reviews. OMB hag shared input from those meetings with agencies, which also
engage in their own, ongoing stakeholder outreach on retrospective review. Even regulations that
were well crafted when first promulgated can become unnecessary or excessively burdensome
over time and with changing conditions. Retrospective review of regulations on the books helps
to ensure that those regulations are continuing to help promote the safety, health, welfare, and

well-being of Americans without imposing unnecessary costs.

In conclusion, regulations can and do bring great benefits to Americans, but they also carry costs.
OIRA works every day to achieve the goals outlined in Executive Order 13563, to “protect
public health, welfare, safety, and our environment while promoting economic growth,
innovation, competitiveness, and job creation.” It is critical to ensure that Federal agencies base
their regulatory actions on high-quality evidence and sound analysis. Beneficial regulation must
remain consistent with the overarching goals of job creation, economic growth, and public
safety. It is also crucial that a culture of retrospective review is sustained at the agencies, as any

healthy organization should scrutinize its current approaches to see if they are still relevant and
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effective in a rapidly evolving economy. All of this must be done in an environment of
transparency so that the American people can have confidence in the process used to develop

these rules. We look forward to continuing our efforts to meet these challenges.

Thank you for your time and attention. T would be happy to answer any questions you may have.
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Mr. MARINO. Thank you. Now we will begin the 5 minutes of
questioning from each of the Members. And, we will try to do just
as well as you did, to do it within around 5 minutes.

First thing I would like to bring to your attention and ask your
response to, sir, is the Committee—the Subcommittee, which I've
Chaired for the last couple of years now, asked in writing for a list
of all proposed, or final rules reviewed by OMB since January of
2009 where the cost-benefit analysis, by one or more methods of
calculation would be negative if co-benefits were excluded. OIRA of-
fered a generic reply that co-benefits are discussed in an annual re-
port.

Would you be so kind as to commit to providing the list that I
just asked for by July 20 of this month?

Mr. SHELANSKI. Thank you, Mr. Chairman.

I would like to take that request back and to see what it would
take for us to compile that list, and we will get back to your office
as quickly as possible with when we can reply.

Mr. MARINO. Do you think you will be able to get back to us as
to when you can complete that list before July 20?

Mr. SHELANSKI. Yes. I will get back to you before July 20 with
an answer as to what kind of work I think will be involved with
that and when we can do that.

Mr. MARINO. Thank you.

Your written testimony outlines steps you took “to avoid an end-
of-the-year rush,” which we have seen concerning regulations with
all Administrations. Essentially, you requested that agencies act
promptly. Supposing they refuse your request, what consequences
would they face—not could they face, but would they face—with
you if that information is not put together?

Mr. SHELANSKI. The memorandum that I issued in December
makes clear that we at OIRA need time to make sure that we have
done a thorough review. And, we will uphold the standards of the
executive order. The consequence that agencies will face if they
come to us too late with rules is that we may not have time to do
that kind of thorough review, in which case their rule would not
be completed by the end of the Administration.

Mr. MARINO. Let’s expand a little bit on that question and your
statement. You said you do not have—you may not have time be-
cause of what the agency has not done or fulfilled their request.
But as the Administrator, how do you respond to that? It’s like, you
know, I ask my kids to have something done, and it’s not done,
there are consequences. Maybe we should start running the govern-
ment a little more like we, parents, supervise our children.

Mr. SHELANSKI. It’s hard to know in advance of any rule being
submitted what kind of shape the rule is in, or what the review
time will be. Some rules can be reviewed thoroughly and com-
pletely in a relatively short period of time; others will take a lot
more back and forth, will implicate a lot more of the equities of
other agencies.

So it’s hard to know in advance what the consequence of a par-
ticular late submission will be, but—so the operative principle that
we're using is to tell them that if you submit us a rule late and
it’s a rule that will take more time to do a good job on, it won’t
be able to be concluded on. I can’t tell in advance before I see a
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rule how long it will take to review or what the process will be, but
they are on notice that, you know, we can’t shortcut our process
and we can’t rush rules through at the end.

Mr. MARINO. Don’t you think there should be some type of—I
don’t want to use the word “sanction,” but some type of notice or
warning, public notice or warning to that agency, to that depart-
ment, that we requested this information, the time has lapsed, we
have had no response? Or is it even a situation where you have re-
quested an extension?

I mean, the American people have to understand what is not tak-
ing place. And, elected officials and those that are appointed to of-
fice can simply just not ignore because this is what gets us into the
problems that we’re in with the debt and a whole litany of other
issues. But there are responsibilities. I came from industry. You're
an officer of the court. You know when a judge says I want this
done by this date; if it’s not done, there are sanctions. So why are
the bureaucrats, why would the elected officials be immune from
this?

I think part of your responsibility and other Administrators’ re-
sponsibility is to make it publicly known that your request wasn’t
fulfilled, and the agency is lacking in getting American people in-
formation. What say you?

Mr. SHELANSKI. If an agency chooses not to send a rule to OIRA,
that’s something that’s very much in their discretion. If it’s not a
rule that has a court order or a statutory deadline, I don’t have any
authority to issue a sanction because an agency doesn’t send a rule
over. But what I can do, and the authority that I do have is to
make sure that my office operates in a way that it lives up to its
authorizing executive orders.

And so, what I can tell agencies—and again, it’s not my—you
know, I can tell agencies, look, you are working on this rule and
you say you want it done, we’re running out of time. And, that’s
the kind of thing that I can tell them, and then they have to make
a decision and be answerable to the public about whether or not
they are going to continue with that particular rulemaking.

Mr. MARINO. I agree with you. I'm way over my time and I apolo-
gize. But what would help is probably you giving them a little
nudge and saying, if this isn’t done by a certain time, I'm going to
send notice over to the Committee that’s responsible for oversight
or budgeting you, and explain to them that you’re not cooperating.
Maybe that’s what we need.

But with that, my time has expired. I thank you, and I now yield
to the Ranking Member of the Subcommittee, Mr. Johnson, for his
questioning.

Mr. JOHNSON. Thank you, Mr. Shelanski.

I have serious concerns that the cost-benefit analysis require-
ment for significant rules comes at the expense of Americans’ pub-
lic health safety and environment. How can we possibly quantify
the benefit clean drinking water will have on a neighborhood when
new solid waste regulations protect that neighborhood from coal
ash dumping? How can we possibly quantify the benefits that clean
drinking water would have, based on a newly promulgated rule
that protects that neighborhood from coal ash dumping?
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How can we accurately quantify the cost of exposure to dan-
gerous chemicals and toxic materials on the long-term development
of children in low-income and minority communities? Repeatedly,
critical public health rules are called too burdensome for corpora-
tions to comply with, but what about the communities at stake,
communities who find the cost to their health, safety, and well-
being not factored in because it does not have an easily quantifi-
able dollar figure? What about the burdens that those folks face?

Regulations should act as a floor, not a ceiling. Rather than
weakening rules to lower the cost they have on big business, we
should be strengthening rules so the burden on the American pub-
lic is not too costly. In light of these concerns, should we reform
OIRA’s review process so it is more reflective of the cost and bene-
fits that rules have on the health and well-being of everyday peo-
ple?

Mr. SHELANSKI. Thank you very much, Mr. Johnson. That’s a
very important question.

I do think it’s very important to quantify as much as possible the
costs and benefits of a regulation. I think it’s important for the
American public to understand what regulation is costing them. I
think it’s extremely important for the business stakeholders to
have notice of what their compliance costs might be. It is important
that our regulation remain consistent with economic growth and
job creation.

On the other hand, we well recognize, and indeed, our executive
orders well recognize that there can be limits in our ability to
quantify benefits. So there is not a rigid requirement that quan-
tified benefits exceed quantified costs, because there is a recogni-
tion that in some places, there are benefits, benefits that can be
proven to exist but, as you say, are hard to put a dollar figure on.

So what we ask agencies to do is to quantify as much as avail-
able scientific evidence and health evidence will permit, what the
reduced illness incidents will be, what the reduced death and in-
jury incidents will be of a rule, and to quantify those by some very
well-established techniques.

But we also recognize that in some cases, there will be—the evi-
dence will be difficult to come by. And, there we look for a strong
case that the rule will achieve its intended goal of, for example,
clean drinking water or cleaner air, and that there is good evidence
that those changes will be reflected in public health gains.

So I do not—I would not be in favor of reforming the executive
orders and the cost justification principles that underlie them. I
think they are very healthy, and I think that they are consistent
with providing the kinds of benefits that you articulated, sir.

Mr. JOHNSON. Thank you.

Anti-regulatory measures, such as H.R. 185, the Regulatory Ac-
countability Act, and H.R. 4768, the Separation of Powers Restora-
tion Act, have been proposed to heighten judicial review of agency
rulemaking. You previously testified that you have grave concerns
with conducting judicial review at a granular level because it could
grind to a halt the deliberative process and good policy develop-
ment.

What are some examples of rulemakings that would be particu-
larly sensitive to heightened review?
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Mr. SHELANSKI. Thank you, sir.

My concern about judicial review is of the kind that has been
suggested in some proposed legislation, is that it would put judges
in the position of reviewing very detailed kinds of factual decisions
that expert agencies typically make, and would really overturn dec-
ades of precedent about the appropriate scope of deference to fact-
finding and decision-making in the agencies. And, the result would
be that it would be very hard to move forward in rulemaking if at
every given stage, every determination of the agency could be sec-
ond-guessed, no matter how material on judicial review.

So I do have some concerns about judicial review of OIRA deter-
minations, or a very granular kind of agency determinations for the
reasons that you set forth.

Mr. JOHNSON. Are you concerned that heightened judicial review
may empower courts to make substantive determinations?

Mr. SHELANSKI. Yes, sir, that is one of the concerns. I think that
the system of judicial review that is in place over decades of Su-
preme Court precedent is designed to have courts take one step
back from those kinds of very detailed, substantive determinations.
And, my concern would be that agencies would find it very difficult
to make progress on necessary regulations, regulations that re-
spond to pressing public needs, if they would face that kind of judi-
cial review.

Mr. JOHNSON. Thank you, sir. I yield back.

Mr. MARINO. The Chair recognizes the gentleman from Texas,
Congressman Ratcliffe.

Mr. RATCLIFFE. Thanks, Mr. Chairman. Sorry, I was deep in
thought there.

Mr. Chairman, I appreciate you holding this hearing, and I will
tell you that I think the work that this Subcommittee does is some
of the most important work that we do here in Congress. I can tell
you from the constituents that I have in Texas, the issues that
we're talking about here, including what the gentleman from Geor-
gia just referenced, are very personal to my constituents.

I'm afraid that sometimes here in the Halls of Congress, the sta-
tistics and the numbers and the clinical terms that we use in these
hearings desensitize all of us to the real impact that the policy de-
cisions have, whereas I can tell you the folks back in northeast
Texas aren’t. They see these issues in very clear terms, terms like
jobs and the uncertainty of their jobs and the stagnancy of their
wages with respect to jobs and not getting pay raises for decades,
how it impacts their families and their futures.

And, from the conversations I've had with constituents, it’s pain-
fully clear to me that so many of the burdensome regulations are
inflicting real harm on individuals and families. Making matters
worse at times is the attitude of indifference, at best, and con-
descension, at worst, from Federal regulators. Sometimes when I
ask about the consultation process and whether or not there has
been any meaningful consultation with stakeholders in a respective
area or industry, the response is too often laughter. I think that
ichis concept at times isn’t taken seriously by some of the regu-
ators.

The regulations—Ilisten, I'm not against regulations. They cer-
tainly serve a purpose when they are done correctly. They can en-
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hance consumer safety, they can promote responsible stewardship
of resources, and they can improve the lives of everyday Americans.
But when regulations go wrong, which is what we see so often
today, they can be impossible to comply with, and impossible to
rectify or to reconcile with plain-old common sense.

And so, I think a great example of that is what some of the
unelected bureaucrats are doing at some agencies impacting mil-
lions of Americans with misguided, misinformed approach to the
regulatory process. Let’s take the Internet. Every day Americans
use the Internet for communication, for commerce, for Internet, for
daily operations of their lives. And, I think that any regulation that
is so far reaching should be done with extreme caution and under-
go an intensive review process. Unfortunately, that’s not what’s
happening.

So last year, the FCC voted 3-2 along party lines to approve the
Commission’s net neutrality rule, or as my friend from Texas in the
Senate calls it, ObamaCare for the Internet. But let’s, for a second,
set the policy debate about this new rule aside and talk just about
the process.

And, you know, the FCC is using the Communications Act of
1934 to justify its regulation of the Internet. Bureaucrats at the
FCC have said that it was the intention of this body of Congress
to see that broadband Internet service was regulated like a tele-
phone utility back in 1934.

Now, I can’t remember the exact year that Al Gore invented the
Internet, but I'm pretty sure it was after 1934. I think it under-
scores the issue that we're talking about here. And, you know, with
all due respect to the gentleman from Georgia and his comments
about some of the legislation, admittedly, some of that legislation,
the Separation of Powers Restoration Act, is my legislation, and it’s
aimed at exactly this problem.

And, you know, your response, Mr. Shelanski, about judges not
having the expertise that some of these agencies have to make
these decisions, I would point you to the one that I just said to
highlight the fact that unelected bureaucrats at agencies are not al-
ways experts on issues.

To correct another point, my legislation does not go to factual
findings; it goes to legal interpretations, which is what judges are
trained, vetted, and ultimately confirmed to do.

So let me ask you on this, while we’re on the topic of the FCC,
is because it’s an independent agency, this enormously consequen-
tial rule is exempt from the cost-benefit framework and OIRA re-
view. And, as a result, OIRA is not able to promote adherence to
the review measures which are designed to ensure, I think, that
rules that govern the lives of the American people have undergone
a thorough cost-benefit analysis and determined to be the least
burdensome alternative.

As you probably know, in 2012, the President’s Council on Jobs
and Competitiveness recommended that independent agencies, like
the FCC, be required to perform cost-benefit analysis and subject
their regulations to OIRA review. I know that you previously
worked at the FCC, correct?

Mr. SHELANSKI. [No verbal response.]
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Mr. RATCLIFFE. Do you, first of all, agree with the recommenda-
tions made by the President’s council, and if so, how would this,
in your opinion, change the benefit or the quality of independent
agencies’ rulemaking?

Mr. SHELANSKI. Thank you very much, Mr. Ratcliffe. This touch-
es on a very important issue. President Obama, in some of the ex-
ecutive orders that he has issued that govern OIRA, has actually
very strongly encouraged the independent agencies to use some of
the rigorous cost-benefit analysis that is—that executive branch
agencies are subject to during OIRA review.

I do have some concerns, separation of power concerns and other
concerns, about subjecting independent agency rulemaking for-
mally to OIRA scrutiny. I do agree, however, that the principles of
cost-benefit analysis are ones that are good for any agency, wheth-
er it’s executive branch or independent; and that encouragement of
those agencies to use those kinds of mechanisms would benefit the
quality of their rulemaking and the American public.

Mr. RATCLIFFE. Thank you. I see my time has expired. I will
yield back.

Mr. MARINO. Thank you.

The Chair now recognizes the gentleman from Michigan, Con-
gressman Trott.

Mr. TROTT. Thank you, Chairman, and also, Ranking Member,
for organizing this hearing.

And, Mr. Shelanski, thank you for appearing today and for your
work on behalf of our country. You have a very impressive back-
ground, so there’s no question. A Ph.D. in economics from Berkeley,
and clerking for Scalia, of Counsel to Davis Polk, and many great
accomplishments. Have you ever run a business though?

Mr. SHELANSKI. I have not run my own business, sir.

Mr. TROTT. You spent 2 years in private practice, right?

Mr. SHELANSKI. That’s correct, sir.

Mr. TROTT. So never signed a paycheck. Never managed to a bot-
tom line or a budget?

Mr. SHELANSKI. Just the household, sir.

Mr. TroTT. Okay. So I took a family business with six people,
grow it into companies with about 2,000 people. We couldn’t have
done it today. Couldn’t have done it. Even if we could’ve done it
and made a profit, wouldn’t have wanted—their heavily regulated
businesses wouldn’t have wanted to take the risk.

So let me share with you—at a high level, do you think that—
you know, you cited in your opening statement that over the last
6 years, all the benefits to the economy with President Obama’s
regulatory efforts. Do you think, with respect to small businesses
in our country today, over the past 6 years, that the regulatory en-
vironment is supportive, or is it too onerous or just about right?
Kind of the Goldilocks question for you.

Mr. SHELANSKI. Thank you. I think that that’s a hard question.
I will say this: Small businesses face unique challenges, and we
have a system of regulatory review that is set up to try to take spe-
cific note of those. And, we do work closely with the Office of Small
Business Advocacy to try to understand the specific effects that will
occur on small businesses. So we certainly work to try to make it
just about right.
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Mr. TROTT. Well, so that’s a good segue. So last weekend in the
district, I met with some independent party store and gas station
owners. And, I was impressed with their knowledge. I thought only
people in Washington understood all of our acronyms, but they had
all the acronyms down. And, during the course of the meeting, they
said to me, We cannot continue, Would never open another party
store or gas station in today’s environment—these are independent
business owners in my district—because of the following acronyms:
EPA, FDA, ACA, and of course, the Department of Labor and some
of their rules and regulations coming at them.

So when I go home, I hear three questions: Why can’t you get
anything done in Congress? Why can’t you stop President Obama?
So I'm not going to ask you to opine on the first two questions. But
if you give me some insight into the third question I get asked,
which is, Can’t you get Washington out of the way? I can’t run my
business in today’s environment. What should I say to those folks
about the future of small business in America and free enterprise,
Whiiglr)l believe is the reason why we're the greatest country in the
world?

Mr. SHELANSKI. I think that the problem you allude to is a prob-
lem of cumulative burdens of regulation——

Mr. TROTT. No doubt.

Mr. SHELANSKI [continuing]. That each regulation in itself may
have a justification and may look fine, but by time you’re a busi-
ness starting up and you have got multiple regulations that you
need to address, it becomes a very difficult enterprise. I think that
to deny that this is a critically important challenge for regulatory
review and for agency rulemaking would not be candid.

We do strive at OIRA, when we meet with stakeholders and
when we work with agencies, to try to get agencies to look more
broadly outside of their rule to understand what this rule does to
add to the effects on profit margins in a particular sector.

So it is within our mandate, and it is something that we have
worked very hard to do. The best answer I can give you is, this is
an area in which we continue to work with agencies. I will agree
with you that more attention needs to be paid to how we can ac-
count for cumulative burdens.

Mr. TROTT. Okay. So let’s talk about major impact and rules that
have major impact, which is the focus of your office. And, in con-
nection with that, let’s talk about the REINS Act. You’re familiar
with the REINS Act?

Mr. SHELANSKI. Yes, sir.

Mr. TROTT. So tell me why that’s a bad idea.

Mr. SHELANSKI. The Administration has issued its view on the
REINS Act, and I think that what underlies that view is a concern
that Congress has the authority already to disapprove any major
regulation under the Congressional Review Act.

Mr. TROTT. That hasn’t gone so well because half of the Presi-
dent’s vetoes have been of resolutions that we passed under the
CRA, right?

Mr. SHELANSKI. Yep. So one of the concerns is, under the REINS
Act, an agency would issue a major rule, and then there would
have to be a majority of Congress to ratify that rule. I think my
concern is that this could really make it very difficult for important
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major rules to get done because they would—they could be done
very well. They could meet a very specific need, and then still not
marshal the necessary majority.

Mr. TROTT. But you would concede, if we had the REINS Act in
place, it would give me a better answer when I go home, and I have
to explain to small businesses why we haven’t been able—we, the
elected representatives of the people—haven’t been able to weigh in
on regulations that have an impact of over $100 million on our
economy? I mean, that’s a disconnect for me, because all I can
point to is the fourth branch of government, that growing bureauc-
racy—which is, again, one of the questions I get hit with a lot, why
has Washington gotten so big.

And, then the other—and I run out of time—but the other ques-
tion I get when people come visit here, tourists and come to see our
Capitol and the White House, is they comment on all the cranes
that are in Washington. They have never seen so many cranes. We
all know Washington didn’t have a recession like Detroit did, and
we all know that Washington continues to grow because govern-
ment just grows and grows beyond—but I thank you again for
being here, sir, and I yield back my time.

Mr. SHELANSKI. Thank you.

Mr. MARINO. Seeing no other Members on the dais, this con-
cludes today’s first panel.

Administrator, I want to thank you so very much for being here.
And, once again, I apologize for the delay. I want to thank you for
agreeing to get that information to me before the 20th. I really ap-
preciate that. You are excused, sir.

Mr. SHELANSKI. Thank you, sir.

Mr. MARINO. And, would the second panel please come up to the
hearing table.

We are missing one of the witnesses, but we’re going to get start-
ed in the interest of time.

I would ask the gentlemen at the table, would you please stand
and raise your right hand to be sworn in. Do you swear that the
testimony you’re about to give before this Committee is the truth,
the whole truth, and nothing but the truth so help you God? Thank
you. Please be seated and let the record reflect that the witnesses
have acknowledged in the affirmative.

Mr. Crews, if you would just continue standing and raise your
right hand. We just swore the other witnesses in. Do you swear
that the testimony youre about to give before this Committee is
the truth, the whole truth, and nothing but the truth so help you
God? I do. Let the record reflect that the witness has acknowledged
that he does affirm in the positive.

The four distinguished members of this area of expertise to tes-
tify lcilefore us today, and I will begin with introducing Dr. William
Beach.

Mr. BEACH. That’s correct.

William Beach is the Vice President for Policy Research at their
Mercatus Center at George Mason University. Dr. Beach previously
served as the chief economist for the Senate Budget Committee Re-
publican staff. Prior to that position, he was the Lazof Family Fel-
low in Economics at the Heritage Foundation, and director of the
Center for Data Analysis.
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Prior to joining Heritage in 1995, Dr. Beach served as a senior
economist in the corporate headquarters of Sprint United, Incor-
porated, and from 1991 to 1995, as the president of the Institute
for Humane Studies at George Mason University. Dr. Beach re-
ceived his bachelor’s degree from the Washburn University in To-
peka, Kansas; his master’s degree in the history of economics from
the University of Missouri-Columbia; and a Ph.D. in economics
from Buckingham University in Great Britain.

Welcome, Doctor.

Mr. BEACH. Thank you very much.

Chairman Marino, Ranking Member

Mr. MARINO. Sir, I’'m going to just go through everybody’s.

Mr. BEACH. Is that held against my time?

Mr. MARINO. It’s not. We will start from ground zero.

Our next invitee is Mr. Clyde Wayne Crews, Jr. Mr. Wayne
Crews is vice president for policy and director of technology studies
at the Competitive Enterprise Institute, a former Cato Institute
scholar as well as a Senate and FDA staffer. He is widely pub-
lished and a frequent speaker on a range of policy issues at venues,
including the National Academies, Kuropean Commission-spon-
sored conferences, and the Spanish Ministry of Justice.

Mr. Crews is co-editor of the books “Who Rules the Net?: Inter-
net Governance and Jurisdiction,” and “Copy Fights: The Future of
Intellectual Property in the Information Age.” His other works are
cited in dozens of law reviews and journals. Mr. Crews is a father
of five, received his B.S. From Lander College and his MBA from
William & Mary.

Welcome, sir.

The next witness is Professor David M. Driesen. Is that correct,
sir?

Mr. DRIESEN. Driesen, that’s correct.

Mr. MARINO. Driesen. Thank you, sir.

David M. Driesen is a university professor at Syracuse Univer-
sity, the 13th person in the history of the university to receive this
honor, and a member scholar of the Center for Progressive Reform.
He teaches environmental law, and his scholarship focuses pri-
marily on law and economics and environmental law, including a
substantial body of work on OIRA, or otherwise known as OIRA,
review, and cost-benefit analysis.

His books include “The Economic Dynamics of Environmental
Law” and “Economic Thought in U.S. Climate Change Policy.” He
sits on the editorial board of the various international and environ-
mental law journals. Professor Driesen holds a bachelor’s degree in
music from Oberlin College, a master’s degree in music from the
Yale School of Music, and earned his J.D. At the Yale Law School.

Welcome, Professor.

Mr. DRIESEN. Thank you.

Mr. MARINO. Our final witness is Dr. Holtz-Eakin, built an inter-
national reputation as a scholar doing research in areas of applied
economics policy, econometrics methods, and entrepreneurship. He
began his career at Columbia University in 1985, and moved to
Syracuse University from 1990 to 2001. During 2001 to 2002, he
was a chief economist of the President’s Council of Economic Advis-
ers. From 2003 to 2005, he was the sixth director of the non-




24

partisan Congressional Budget Office, which provides budgetary
and policy analysis to the U.S. Congress.

Currently, he is the president of the American Action Forum,
and recently was a commissioner on the congressionally-chartered
Financial Crisis Inquiry Commission. Dr. Holtz-Eakin received his
B.A. From Denison University and his Ph.D. from Princeton Uni-
versity.

Welcome, Doctor. Thank you, all, for being here.

Now, Dr. Beach, you’re up.

TESTIMONY OF WILLIAM W. BEACH, Ph.D., VICE PRESIDENT
FOR POLICY RESEARCH, MERCATUS CENTER AT GEORGE
MASON UNIVERSITY

Mr. BEACH. Thank you very much. Chairman Marino, Ranking
Member Johnson, Congressman Trott, it is really a great pleasure
to be here with you today. I'm going to testify about OIRA and cu-
mulative cost and what we can do in terms of asserting Congress’
authority in these areas, particularly in regulatory budget. But I
would like to start with just a statement about the economy.

The economic role changes most and for the good in economies
where rivalrous economic behavior is allowed most to flourish, that
is in economies devoted to free enterprise. Congress has no end of
the number of things it has to do. I should know; I was once work-
ing, not so long ago, in the Senate. But near the top of the list of
to-dos is the protection of this amazing process of value creation
through innovation, discovery, and competition.

We depend utterly on the private sector to produce nearly all of
the material things we value. While the public sector is necessary
as a partner in the production of these, by providing public goods,
courts, highways, and so forth and so on, you wouldn’t want it any
other way, the betterment of the American people since 1900 is al-
most wholly the accomplishment of competition between entre-
preneurs trying to obtain the consumer’s attention for their prod-
ucts and services.

Given the vital place of the competitive economic world in
bettering the general public, Congress must be especially vigilant
of the regulatory burden it imposes on the economy. In this vain,
I am particularly eager to draw the Committee’s attention to three
areas of regulatory policy where I have some concerns: One, the
decay of regulatory impact analysis; two, the economic effects of
regulation, the cumulative costs of regulation; and three, the grow-
ing absence of Congress in directing the future developments of the
administrative state.

And, let me briefly mention all of these in turn on the regulatory
impact analysis. Policymakers in Congress would largely be in the
dark, Mr. Chairman, about the expected effects of regulatory policy
changes were it not for the development of regulatory impact anal-
ysis, cost-benefit analysis it’s also called.

The Administration’s oversight of RIA’s is lodged, as we heard,
in OIRA. Under normal circumstances, this small office would have
trouble enough monitoring the adequacy of these many rules. But
I would like to point out to you that it has some difficulty doing
it because its staffing has been halved. It started off in 1981 with
90 people. It now has exactly 50 percent of that at 45. So one of
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the things we can do to stop the hollowing out of our cost-benefit
analysis is to adequately staff OIRA.

So what should we do to improve the quality of regulatory impact
analysis, cost-benefit analysis? You asked that, Congressman John-
son, in your opening remarks. First, improve OIRA’s resources.
Without adequate staffing and other resources, the Office’s capacity
to improve RIA quality, cost-benefit analysis will be substantially
compromised.

Two, implement the process reform described in the recently
passed House bill, the Administrative Procedures Act, that requires
agencies to produce preliminary regulatory impact analysis and
submit that to public comment before sending in its final RIA cost-
benefit analysis to OIRA. Our research indicates that preliminary
analysis with public comment yields much better final results.

And three, Congress should require all agencies to perform cost-
benefit analysis when proposing major regulations.

Let me go to my second point: The increasing effect of regula-
tions on the economy. I'm with everyone who has, so far, spoken
today in being a fan of regulations. You can look at one regulation
in one area, one regulation of another, and always make a good
case. But there is a mounting likelihood that the cumulative effect
of regulation is slowing the economy.

We have just finished some research in this area: How much de-
clining growth have we experienced because of the cumulative
rapid rise of regulation? My colleague, Patrick McLaughlin, who
couldn’t be here today, and his coauthors, recently used a growth
model of the U.S. economy in a peer-reviewed piece of research and
data from the Code of Federal Regulations to estimate is that
there’s a $4 trillion loss in GDP in the base year of 2012.

Now, what does that mean? That is, had regulations remained
the same as they were in the heavily regulated year of 1980, the
economy in 2012 would be $4 trillion higher than it actually was.
Now, that’s a decrease of 25 percent from what it potentially could
have had. There were 135 million employees working in 2012. That
means, if you do the math, 25 percent more employees. We are
missing 34 million jobs.

Finally, I would like to say a quick word about regulatory budg-
eting. At issue in my two previous points, importance of RIA work
and the mounting case for regulations are, in net, harmful to eco-
nomic growth, is the need for congressional policymakers to attend
to the more regulations than they have in the past.

So what I'm advocating here is that Congress be a little more as-
sertive in terms of what it does to authorize the spending of agen-
cies that are pushing more regulations on us. A regulatory budget
is an idea whose time maybe has come. It was first proposed by
Lloyd Bentsen, and there are a number of Members who are very
interested in regulatory budgeting as a way to contain and control
the growth of regulations.

I've got a good deal more in my written testimony which has
been submitted for the record. Thank you very much.

[The prepared statement of Mr. Beach follows:]
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OVERVIEW

The economic world changes most and for the good in economies where rivalrous economic behavior is allowed
maost to flourish, that is, in economies devoted to free enterprise. The flood of new economic knowledge that these
swiftly changing economies produce generally results in higher-quality products for consumers at lower prices
on average, as businesses compete with each other for the consumer’s dollars and strive to better serve consumer
needs.

Congress has no end to the number of things it has to do, as I experienced not long ago as a staffer. Near the top
of its list of “to-dos” is the protection of this amazing process of value creation through innovation, discovery,
and competition. We depend utterly on the private sector to produce nearly all of the material things we value.
‘While the public sector is a necessary partner in this production through its provision of public goods (courts
of justice, defense of the country, highways, and so forth), the betterment of the American people since 1900 is
almost wholly the accomplishment of competition between entrepreneurs trying to obtain the consumer’s atten-
tion for their products or services.

It always is worthwhile to recall what a valuable asset for ordinary Americans js this free-enterprise system. Com-
petitive, free-enterprise economies grow more rapidly over the long run than economies burdened by inadequate
protection for private property, high taxes, and rapidly growing levels of regulation. Economies with a long-term
growth rate of 1.5 percent will double in the size of per-person GDP in two generations, or in 47 years. However, a
3 percent growth rate results in a doubling of per capita GDP in only 23.5 years, or in one generation.! Thus, policy

1. Calculations by the author,
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changes that increase the growth rate from 1.5 to 3 percent can double economic well-being in half the time. That
is a huge economic dividend for ordinary Americans.

Given the vital place of the competitive economic world in bettering the general public, Congress must be espe-
cially vigilant about the regulatory burden it imposes on the economy. Regulations can do great good for the free-
enterprise system when they work to assure a level playing field and extend the vital protections of the rule of
law. But regulations also can do great harm, particularly when they work to reduce competition, innovation, and
the growth of economic knowledge, When regulations act in this latter fashion, they reduce the rate of economic
growth, which directly reduces the growth in well-being among ordinary Americans.

In this vein, T am particularly eager to draw the committee’s attention to three areas of regulatory policy where my
concerns are growing: 1) the decay of regulatory impact analysis, which tells policymalkers about the benefits and
casts of proposed regulations, 2) the economic effects of regulations on vulnerable populations and the cumula-
tive economic effects on the economy generally, and 3) the growing absence of Congress in directing the future
development of the administrative state. Let me address each of these items in turn.

THE DECAY OF REGULATORY IMPACT ANALYSIS

Polieymakers in Congress would largely be in the dark about the expected effects of regulatory policy changes were
it not for the development of regulatory impact analyses (RIAs). Policymakers look at this analysis for estimates of
a proposed regulation’s costs and likely benefits. When well-prepared, the RIAs are highly valuable policy tools,
particularly for the public affected by the proposed regulations. When poorly prepared, they can create inadequate
and sometimes false information about a regulation’s likely effects. In the worst case, Washington's policy leader-
ship will think something should be producing benefits when, in fact, it may be doing just the opposite.”

The administration’s oversight of RIAs is lodged in the Office of Information and Regulatory Analysis (OIRA).
Under normal circumstances, this small office would have trouble enough monitoring the adequacy of agency
RIA submissions, but it has been steadily reduced in size since its creation in 1981, and today it reviews hundreds
of proposed regulations with a staff exactly half as large as when it was created: staffing has dropped from 90 in
1981 to 45 today.

This hollowing out of OIRA may partially explain the stunning and growing inadequacy of impact analysis for
recent major proposed rules, My Mercatus colleague, Dr. Jerry Ellig, recently published a major retrospective
evaluation of RTAs, which we call the Regulatory Report Card. His work reviewed 130 major proposed regulations
from the period 2008 through 2013, He found (and I quote):

Regulatory Report Card evaluations show that RIAs often lack thorough analysis of key issues they
are supposed to cover. This means that regulatory agencies often adopt regulations that affect several
hundred million people and impose hundreds of millions of dollars in costs without knowing whether
agiven regulation will really solve a significant problem, whether amore effective alternative solution
exists, or whether a more targeted solution could achieve the same result at lower cost.?

Ellig and his colleagues evaluated these major regulations using the standards laid out in Executive Order 12866
and OMB Circular A-4, both of which agencies must follow when preparing their impact analyses. Even with such
required guidance, agencies fell woefully short of the mark. In recently published research, Ellig summarizes his
findings:

2. Anir i le of inad te attention to potential economic consequences of a proposed rule is the recently implemen-

ted overtime pay rule from the Department of Labor. For an analysis of how poorly the Department performed its impact work, see
Donald Boudreaux and Liya Palagashvili, “An Economic Analysis of Overtime Pay Regulations” (Mercatus ing Paper, Mercatus
Center at George Mason University, Arlington, VA, April 2016).

3. Jerry Ellig, “Evaluating the Quality and Use of Regulatory Impact Analysis: The Mercatus Center's Regulatory Report Card, 2008-

2013" (Mercatus Working Paper, Mercatus Center at George Mason University, July 2016), 2.

MERCATUS CENTER AT GEORGE MASON UNIVERSITY 2




28

+  Scores were consistently low for the analysis of the systemic problem. Only 13 percent of the regula-
tions had significant evidence demonstrating the existence and cause of the problem.

+ Less than one in five regulations, just 12 percent, were accompanied by analysis that considers a
wide range of different solutions or levels of stringency.

» Just 24 percent of RIAs contained reasonably thorough assessments of price effects, and just 12 per-
cent (about one in eight) contained reasonably thorough analysis of costs due to behavioral changes.

»  Ofthe 130 regulations analyzed, only one included a reasonably complete framework for retrospec-
tive analysis.*

‘What can be done to improve the overall quality of RIAs?

+  First, improve OIRA's resources. Without adequate staffing and other resources, the office’s capacity
to improve RIA quality will be substantially compromised.

+  Second, implement process reforms that require agencies to produce a preliminary regulatory im-
pact analysis and submit that to public comment before sending its final RIA work to OTRA. Research
indicates that preliminary analysis with public comment yields much better final impact analysis.

+  Third, Congress should require all agencies to perform regulatory impact analyses when propos-
ing regulations. Moreover, Congress should specify the broad factors that the RIAs should contain
when enacting new regulatory authority. Agencies pay close attention to what Congress requires in
impact analysis out of fear that courts might vacate implemented regulations that run counter to
Congress's explicit requirements.

THE ECONOMIC EFFECTS OF REGULATION

Academics and policy researchers in disparate parts of the research world are increasingly concerned about the
rapid increase in economic regulation. Indeed, a recent spate of research puts this surge in regulation at the front
line of suspects when explaining the slowdown in growth among the most advanced economies. These research-
ers argue that regulations can yield benefits for the general public but also can reduce incentives to take economic
risk, raise the cost of investment, and reduce profitability by boosting the costs of labor and other inputs.

The mounting likelihood that such harmful effects are occurring should concern Congress. As I mentioned earlier
in my testimony, Congress holds a core responsibility to encourage a growing economy by encouraging competi-
tion among firms and innovation in products and services. If excessive regulation is reducing the overall growth
rate, then the primary victims are the children and grandchildren of today's citizens, who will experience less
prosperity during their productive years.

How much decline in growth have we experienced? My colleague Patrick A. McLaughlin and his coauthors
recently used a growth model of the US economy and data from the Code of Federal Regulations to estimate a $4
trillion loss in GDP in their base year 2012. That is, had regulations remained the same as they were in the very
heavily regulated year of 1980, then the economy would have been 25 percent larger ($4 trillion) in 2012 than it
otherwise was.* This 2012 economy employed 135 million workers in December of that year. Ifa 25 percent greater
GDP would employ a proportional number of workers, then the economy was missing not only output but also
34 million jobs.

4. For a detailed discussion of the evaluation criteria and results of the Regulatory Report Card project, see Ellig, “Evaluating the
Quality and Use of Regulatory Impact Analysis.”

5, McLaughlin's research and that of the others described in this section is summarized in a recent Mercatus publication. See Patrick
A. McLaughlin, Nita Ghe, and Michael Wilt, “Regulatory Accumulation and Its Costs,” Economic Perspectives, Mercatus Center at
Georae Mason University, May 4, 2016.
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This significant loss of GDP and likely jobs has been estimated by other researchers, as well. John Dawson and
John Seater published research in the Journal of Economic Growth (June, 2013) showing that GDP had been
reduced by a surprising $39 trillion over the period 1949 through 2005 due to regulation. They estimated that
this loss amounted to $129,300 per person by 2005.% This finding was echoed by researchers at the World Bank
who estimated that a 10 percent increase in regulatory burden is associated with a loss of .5 percentage points
in the overall economic growth rate. That loss translates into thousands of dollars in lower income per person.”

In addition to this growing body of research on the harm to the overall growth rate, there also is evidence that
rapidly growing regulations harm vulnerable populations, distort labor markets, and increase income inequality.

+  Because regulations often increase the price of necessities like food, housing, and electricity, low-
income populations shoulder a higher regulatory burden proportional to their income than higher-
income populations while sharing no more than higher-income Americans in the benefits of the
regulations.?

+  Regulations can adversely affect labor markets as well. They can raise the cost of labor and other
inputs, thus reducing production and the demand for labor. Regulations also can divert workers
from the production of goods and services to jobs that involve little more than filling out compliance
forms?

+  Finally, regulations that require laborers to acquire extensive education or training certifications
can discourage people from taking higher-paying jobs, thus exacerbating the widening distribution
of income. Likewise, regulations that make it more difficult for entrepreneurs to open businesses
widen the distribution of income, since self-employment is one of the keys for upward mobility
among low- and moderate-income individuals.”

THE NEED FOR A REGULATORY BUDGET

Atissue in my two previous points (the importance of better RIA work and the mounting case that regulations are,
on net, harmful to economic growth) is the need for congressional policymakers to attend more to regulations than
they have in the past. Policymakers in 1980 might have assumed that the grant of specific regulatory authority to
the administration would be impl ed in the most cost-effective, least intrusive way possible. That grant and
regular oversight probably appeared to many as enough involvement by Congress in regulation.

Those happy days are long gone. Today, regulatory agencies consume a rapidly growing portion of the total fed-
eral budget and cost the economy trillions annually in compliance costs and lost output and jobs, Congress can
no longer sit on the sidelines while the administrative state reduces the American economy to a long, slow period
of growth. It is time for a regulatory budget.

6. John W. Dawson and John J. Seater, “Federal Regulation and Aggregate Economic Growth," Journal of Economic Growth 18, no. 2
(2013): 137177,

7. Morman V. Loayza, Ana Maria Oviedo, and Luis Servén, “The Impact of Regulation on Growth and Informality: Cross Country Evi-
dence,” Worid Bank Policy Research Working Paper No. 3623, June 2005,

B. See Diana Thomas, "Regressive Effects of Regulation” (Mercatus Working Paper, Mercatus Center at George Mason University,
Arington, VA, November 2012); and Dustin Chambers and Courtney A. Collins, "How Do Federal Regulations Affect Cansumer Prices?
An Analysis of the Regressive Effects of Regulation® (Mercatus Working Paper, Mercatus Center at George Mason University, Arling-
ton, VA, February 2016).

9, See Keith Hall, "The iy Costs of Regulation” (Mercatus Working Paper, Mercatus Center at George Mason University,
Arlington, VA, March 2013).

10, Steven Horowitz, “Breaking Down the Barriers: Three Ways State and Local Governments Can Improve the Lives of the Poor”
(Mercatus Research, Mercatus Center at George Masan University, Arlington, VA, July 2015); and Patrick A. McLaughlin and Laura
Stanley, "Regulations and Income Inequality: The Regressive Effects of Entry Regulations” (Mercatus Working Paper, Mercatus Center
at George Mason University, Arlington, VA, January 2016).
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The concept of a budget for regulations was first introduced in 1978 by Senator Lloyd Bentsen, who held hearings
on regulatory budgeting legislation when he chaired the Joint Economic Committee. It has since then found many
champions in both political parties.” Indeed, a number of countries use a form of regulatory budgeting that caps
regulations (either in quantity or in value), thus instituting a form of regulatory pay-go. That is, a legislative body
can enact new regulations only if it can eliminate an equal amount of existing regulations.

My colleagues at Mercatus have designed a new process for assessing the costs of federal policies, including
regulations, that involves significantly new and powerful policy evaluation and oversight by Congress. The key
to overseeing the growth of regulations is the institution of new processes for assessing how well existing regula-
tions are working and the likelihood that new ones will achieve their stated goals. Surprisingly, Congress currently
must rely almost entirely on administrative agencies to inform them on the effectiveness of regulations. Worse,
Congress lacks nearly any capacity to determine if these agencies are telling them the truth.”

Many in the current Congress are backing some form of regulatory budgeting. Hearings have been held in the
budget committees of the House and Senate. Legislation has been introduced by Senator Mike Lee and Repre-
sentative Mark Walker to institute this oversight capacity as part of the annual budget process,” and Senator Amy
Klobuchar has floated legislation to significantly increase staffing inside the Congressional Budget Office to evalu-
ate regulatory impact assessments of proposed major regulations.

CONCLUSION

These happy developments on regulatory budgeting evidence a new stirring of interest in Congress on regulatory
matters generally, and it is about time. There is no dispute, certainly not from me, that regulations in some areas
of economic life currently pay benefits that outweigh their costs. That said, the last 20 years has seen such an
explosion in regulations that Congress now has a duty to ascertain whether some of the experts are right about
the harmful cumulative effects of regulatory burden.

Executing that duty must start by improving the information that policymakers receive from the administration,
but better information is not enough. Congress needs now to put itself in the middle of the administrative state's
evolution and guide it more than it has heretofore dared. The Constitution lodges in the Congress the primary
duty to see that the property of the citizens, once taken by government, is well spent and supports the common
good. That responsibility now must extend beyond taxes to include the reshaping of private resource use by pub-
lic regulation.

11 For @ history of the concept, see Jeffrey A, Rosen and Brian Callanan, "The Regulatory Budget Revisited,” Administrative Law
Review 66, no. 4 (2014).

12. See Jason Fichtner and Patrick A. McLaughlin, “Legislative Impact Accounting: Rethinking How to Account for Policies’ Econemic
Costs in the Federal Budget Process” (Mercatus Working Paper, Mercatus Center at George Mason University, Arlington, VA, June
2018).

13. See o of the latory A Act in Lydia Wheeler, “Senator Pushes Budget for Regulations,” The Hill, March 15,
2016. Senator Lee was Joined by several House members in this legislation.
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Mr. MARINO. And, let me remind everyone—and thank you for
the reasonable time—there are timing lights in front of you. I think
those of you who have testified here before, if there is someone
here that hasn’t, I'm just going to say you have three lights. By the
time that gets to the last red light, that means your time is up.
The light before that gives you 1 minute. Please try to stay within
that period of time, and if you need to express anything, we can
give you some time during the question-and-answer session.

So Mr. Crews.

TESTIMONY OF CLYDE WAYNE CREWS, JR., VICE PRESIDENT
FOR POLICY/DIRECTOR OF TECHNOLOGY STUDIES, COM-
PETITIVE ENTERPRISE INSTITUTE

Mr. CREWS. Thank you. 'm Wayne Crews, Vice President for Pol-
icy at the Competitive Enterprise Institute, a libertarian policy and
advocacy group. I thank the Committee for the invitation to ad-
dress regulatory oversight.

$19 trillion Federal debt notwithstanding, when policymakers ne-
glect regulation, they ignore, arguably, government’s greatest influ-
ence in the economy. Both spending and regulation reorients soci-
etal resources and priorities. Yet, members may have noticed
there’s still no sign of the 2016 OIRA report to Congress, so what
reviewed regulatory cost figures we have are nearly 2 years old.

Last year’s report was the latest ever. Congress confessed to
over-delegation last month in last month’s Article I task force re-
port, so code law is here to stay for the moment. OIRA should help
lawmakers create a regulatory transparency supernova to spur eco-
nomic liberalization.

I was struck by a businessman writing in the Financial Times.
He said, when I am 100 percent utterly and completely certain that
it is an absolute certainty that it is an absolute necessity that I
need to recruit a new employee, I go to bed, sleep well, and hope
the feeling is passed by morning.

While those doing the regulating see no problems, exasperation
is rampant. Home Depot co-founder Bernie Marcus said the com-
pany couldn’t succeed if started today. Other polls say businessmen
wouldn’t do it again, and startup rates and part-time employment
rates affirm this.

Unemployment, like poverty, doesn’t have causes. Both are the
default state of mankind. Only wealth and production have causes,
and regulatory zeal can derail enterprise. Problem is, legislatures
rarely control spending, let alone the regulatory enterprise, and
OIRA’s central review machinery can’t overcome presidents who
deprioritize oversight or a regulatory system that frontally benefits
rent-seeking special interests.

Over 3,000 rules are finalized annually, but only 13 rules in the
2015 OIRA report reviewed cost and benefits. The proportion of all
rules with OIRA-reviewed cost-benefit analysis is less than 1 per-
cent. On the rest, we don’t have cost-benefit analysis; we have
agency selfies. The 800-pound gorilla independent agencies get no
OIRA scrutiny, nor do the thousands of guidance documents and
memoranda that I've taken to calling regulatory dark matter.

Such chasms weaken the OIRA report’s authority as a com-
prehensive survey of regulatory impact, especially since
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unmeasured categories of regulation propel cost as well, such as
antitrust, the locking up of western lands, or the reluctance since
the 1890’s to move spectrums and other commons into market dis-
ciplines.

When government steers cross-sectorally, as it does today, it cre-
ates mounting costs, even if no future rules are issued, such as
Congress’ delivery of the Internet and, as of 2 weeks ago, drones
into century-old public utility models. Also new is EPA’s central
planning of electric charging and hydrogen fueling stations in the
wake of the Volkswagen settlement. Alas, much is beyond OIRA’s
scope.

Businessmen want to create jobs, but everything has limits. Jobs
are a cost, they are a liability, and policymakers should recognize
that. While a Vanguard study blamed hundreds of billions in cost
on regulatory uncertainty, it said that sometimes the certainty of
regulation is worse.

My optimism stems from knowing there will always be an Amer-
ica, even if it’s not here, but I do not believe members wish to go
to the mat maintaining regulatory overreach, and I hope members
will jointly think through some North Star goals to enhance OIRA.

Ronald Reagan’s Executive Order 12291 that energized OIRA in
the first place showed the so-called pen and phone can also expand
liberty by reducing Federal Register page counts and numbers of
rules. Members can work with OIRA to enforce and codify the regu-
latory review executive orders, address independent agency costs,
and illuminate regulatory dark matter.

Other steps noted in my written testimony include boosting
OIRA resources and free market law and economics staff at agen-
cies, pausing regulation, and implementing the bipartisan Regu-
latory Improvement Commission.

I highlight also the former regulatory program of the U.S. Gov-
ernment, a model by which OIRA could compile an annual regu-
latory transparency report to parallel the historical tables in the
Federal budget. Optimally, reporting separately on economic,
health, and safety, paperwork, and environmental and other costs.

So while central review hasn’t worked, just possibly it could.
When it comes to economic expansion, you don’t have to tell the
grass to grow, but you do have to take the big rocks off of it. So
why not use OIRA as a lever?

Thank you very much.

[The prepared statement of Mr. Crews follows:]
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The Competitive Enterprise Institute (CEI) is a non-profit public policy research organization
dedicated to advancing individual liberty and free enterprise with an emphasis on regulatory
policy. I appreciate the opportunity to discuss issues surrounding agency guidance, and I thank
the Chairman, Ranking Member and Members of the Subcommittee.!

Introduction:
Improving OIRA’s Important Role in Managing the Federal Regulatory Enterprise

When policymakers neglect federal regulation, they ignore arguably the greatest element of
governmental influence in the United States’ economy and perhaps in society itself. As a policy
concern, regulation merits attention like the $18 trillion national debt receives, since both
spending and regulation redirect societal resources.

In that context, this testimony looks at OIRA’s (the Office of Management and Budget’s Office
of Information and Regulatory Affairs) recent role in regulatory oversight in a positive light, but
urges enhancement. Many may have noticed there’s still no sign of the 2016 White House Report
{0 Congress on regulatory costs and benefits.2 But the concern is not solely with OTRA or the
administration; Congressional Republicans have acknowledged neglecting their own role in
regulatory oversight, as June's House Task Forces addressing Article T and delegation issues
made clear?

A current ethos of extending regulatory agency and executive branch power became epitomized
in President Barack Obama’s February 2013 State of the Union Address. Capping weeks of the
White House’s touting of a “pen and phone” (Rucker 2014) strategy to further expand federal
economic, environmental and social regulation and intervention (White House, 25 February
2014), the president promised that, “[I]if Congress won’t act soon..., [ will. T will direct my
cabinet to come up with executive actions we can take, now and in the future (Marks 2013).”

While the 114™ Congress objected to such aspirations, it faced “the year of the veto (Sink and
Wong 2015).” The president promised vetoes on regulatory reforms like the REINS Act and
Regulatory Accountability Act, and followed through on a veto of the Keystone XL pipeline
(White House, 2 February 2015) in contrast to America’s onetime ethos of rapid, churning
infrastructure growth (Gordon 2004). Still, policymakers and OIRA could use the limited tools at
their disposal to create a body of information that can make economic liberalization possible in
more favorable circumstances.

While the Constitution has not come to the rescue, we are not without options. In light of
Congress’ over-delegation of power to federal agencies, this testimony briefly reviews the formal
oversight procedures that ostensibly exist for the thousands of regulations issuing annually. Next
we not that central oversight of regulation sports theoretical inconsistencies and gaps and
presents the data demonstrating that federal regulatory review has fallen short and is far from
comprehensive. While central review hasn’t worked, we posit why, just possibly, it could. Given
the reality that code or administrative agency law is here to stay for the time being—this
testimony offers disclosure-based “low-hanging fruit” reform proposals for an administration
and/or OIRA, while remaining cognizant of central review’s shortcomings. The aim of these
proposals is to (1) help legitimize Congress’ case for regulatory liberalization and enable a



36

revival of some semblance of constitutional order in the spirit of the task force reports; and to (2)
facilitate future liberty-minded executive branches’ deployment of the “pen and phone” in
defense of liberty. An alternate take on “Energy in the Executive” (Federalist Papers No. 70,
1788) would be a welcome contrast to its usage in undermining institutions of limited
government and destabilizing core values of classical liberal society.

Regulatory Overreach?

1 think that is really where the thrill comes from. And it is a thrill; it’s a high. ... [ was
born to regulate. I don’t know why, but that's very true. So long as I am regulating, I'm
happy (Quoted in Olson 2001).

—OSHA safety standards program director Marthe Kent in 2001.

Seemingly no corner of life escapes the modern state’s purview, and much emanates not from an
elected Congress but from the president and from unelected bureau personnel. Concern over
executive branch ambition ranges across the policy spectrum—from a House Republican lawsuit
against President Obama’s unilateral actions (Walsh and Bash 2014), to Georgetown law
professor Jonathan Turley’s 2014 House Judiciary Committee testimony that, “We are in the
midst of a constitutional crisis with sweeping implications for our system of government (Turley
2014),”

One doesn’t have to dig to find exasperation. Home Depot co-founder Bernie Marcus told
Investor’s Business Daily that (Merline 2011):

Having built a small business into a big one, I can tell you that today the impediments
that the government imposes are impossible to deal with. Home Depot would never have
succeeded if we 'd tried to start it today. Fvery day you see rules and regulations from a
group of Washington bureaucrats who know nothing about running a business. And [
mean every day. 11’s become stifling.

What sorts of impediments? Here’s a short list of recent ones.

o The Department of Health and Human Services and the Internal Revenue Service are
transforming America’s traditional medical system via the Patient Protection and
Aftordable Care Act;

e Financial regulations such as the Sarbanes-Oxley and Dodd-Frank laws foster the very
“too big to fail” entities cited as the reason to intervene in the first place, create instability
and damage the poor’s access to banking services;

¢ Communications regulation such as the Federal Communications Commission (FCC)
aggressive “net neutrality” rules (U.S. FCC 2015) threatens free speech and network
infrastructure investment even though the rationales for establishing an FCC no longer
exist (Cox and Crews 2005).

e Energy regulation and green extremism disrupt access to land and resources, aggravating
energy poverty and even food shortages (Action Aid and Competitive Enterprise Institute
2011);

o The homeland security culture has wrought a cabinet department, invasive airport
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security, general surveillance and an as yet incalculable impact on civil liberties;

e Antitrust agencies distupt competition in the name of protecting it despite the modern
technological era’s rapid pace of “creative destruction” compared to the “smokestack
monopoly” era that allegedly justified antitrust regulation;

o The Department of Justice’s “Operation Chokepoint™ threatens to harass small entities
out of business in pursuit of federal control over a financial industry segment—without
congressional approval or even the normal public comment process (Murray 2014).

o The expansion of federal agency “guidance documents.”™

Such examples scale down to the Consumer Product Safety Commission’s proposed window
blinds regulation (U.S. CPSC, 2013) to FDA’s regulation of a serving size of breath mints (U.S.
FDA, 2014) and its recent inquiry into hand sanitizers.

What is the impact of all this? Those doing the regulating see no problem whatsoever, and
groups like Public Citizen deny any impact of regulation on the economy and jobs,”> and other
pundits deny any linkage.® Previewing his 2014 State of the Union Address, President Obama
said ... "2014 was the fastest year for job growth since the 1990s. Unemployment fell faster than
any year since 1984 (Cited in Davis 2015)." Then, referring to the economy and well-being,
Obama asserted in his 2015 State of the Union Address that “tonight, we turn the page” (White
House, 20 January 2015).

Others continue seeing things differently. Growth emerging from a painfully low baseline is
hardly turning over a new leaf. Unemployment is “down” in part because statistics omit those
who’ve given up the job hunt. Job growth that did occur has been attributed to an end to
unemployment benefits (Brennan 2015). An astounding 92 million Americans are not working
(CBS/Associated Press 2014), positioning labor force participation at a 36 year low, with nearly
12 million having dropped out during the Obama administration (Meyer 2014). New banks aren’t
opening.” Data point to high debt per capita, and to the highest part-time and temporary-job
creation rates in contrast to full time career positions.® A popular blog laments the “slow death of
American entrepreneurship” (Casselman 2014) Headlines tell painful tales, like /nvestor’s
Business Daily in 2015 reporting on businesses dying faster than they’re being created, a
circumstance the Washington Post had noted in 2014 (Ingraham). Likewise a Brookings study on
small business formation noted declining rates, as did a Wall Street Journal report on reduced
business ownership rates among the young (Simon and Barr 2015). One recruiter detailed to the
Wall Street Journal how regulations undermine employment (Moore 2013), while other
commenters point to an inverse correlation between regulation and innovation (Kritikos 2014).
Industry anecdotes parallel the general statistics; In food service, regulations are driving
restaurants out of business and even sending them abroad (Little 2013).

One can recognize that small business may not be the hyped “backbone” of the entire economy
(rather, new businesses appear to be: Dearie and Geduldig 2013). Still, regulations are a “hidden
tax” for them and their larger brethren. While obscured in prices for most of us, if you're a
businessperson, you’ve found them. It’s an awakening mirroring the college graduate
encountering his first docked paycheck, wondering, "Who’s this guy FICA?"
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Congress has blamed overreach and its consequences on the president and agencies, but as noted
the recent House Task Forces on regulatory and Article 1issues, Congress has acknowledged it
delegated that power inappropriately. The over-delegation phenomenon of unelected and
unaccountable agency personnel doing the lawmaking was detailed in David Schoenbrod’s
Power Without Responsibility (1993). In Is Administrative Law Unlawful? Philip Hamburger
sees the modern administration state as a reemergence of the absolute power practiced by pre-
modem kings (2014). In /mprimis, Hamburger describes the return of monarchical prerogative—
the very condition our Constitution was drafted to eliminate (November 2014):

[TThe United States Constitution expressly bars the delegation of legislative power. This
may sound odd, given that the opposite is so commonly asserted by scholars and so
routinely accepted by the courts. ... The Constitution’s very first substantive words are,
“All legislative Powers herein granted shall be vested in a Congress of the United
States.” The word “all " was not placed there by accident.

Tt is in this environment in which OIRA operates, one in which courts also tend to defer to
agencies’ “expertise” (R. J. May 2010), and Ivy League scholar in the Washington Posi ponders
dispensing with Congress altogether in favor of a president that both makes and executes laws.?
Justice Clarence Thomas questioned the roots of this deference (Perez v. Morigage Bankers
Association, 2015, 19):

Many decisions of this Court invoke agency expertise as a justification for deference.
This argument has its root in the suppor! for adminisirative agencies that developed
during the Progressive Era in this country. The Era was marked by a move from the
individualism that had long characterized American society to the concept of a society
organized for collective action.

The combination of that progressive victory, delegation, inertia, and a ratchet effect that expands
and never unwinds government power (Higgs 1987) dictates that the Constitution is not coming
to the rescue in the short term. For all intents and purposes, code law has won, and is here to stay
for the time being, until reinstatement of congressional accountability to voters for what the
bureaucracy does becomes palatable (Crews 2013). Congress enabled this bureaucratic and
presidential hubris, and only Congress can fully reverse “regulation without representation”
(Schoenbrod and Taylor 2003).

Here, however, we shall be optimistic and shall look at the (limited) good OIRA’s administrative
oversight can do, with an eye toward building a foundation for future liberalization and re-
establishment of democratic accountability. There is no silver bullet by which OIRA can come to
the rescue. As William A. Niskanen made clear in Market Liberalism (1992, 114):

More promising than any identifiable change in the regulatory process would be a
revival of the constitutional doctrines limiting restraints on inlersiate commerce,
restrictions on private contracts, the uncompensated taking of property rights, and the
undue delegation of policy decisions o regulatory agencies.
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So while OIRA process reforms are not enough, it can help us assure that the regulatory state
endures at minimum the disclosure, transparency and accountability demanded of taxing and
spending,

Now that we’ve gotten “what the Constitution says” off our chest, given the likely limitations of
this hearing, we can next confront the regulated nation we live in and address constraints that
prevent America’s traditional tools from doing much about it. But this is not a pessimistic
survey, we will highlighting incremental reforms addressing regulatory overreach that an
energized OIRA could implement, if not unilaterally, then with an engaged president.

Joyfully to the breeze royal Odysseus spread his sail, and with his rudder skillfully he
steered.
—Homer
The Odyssey

‘What Constraints Apply to the Administrative/Regulatory State?

Legislatures rarely control spending, let alone the tentacles of the regulatory enterprises they
endorsed over decades through both design and apathy. As lawmaking disengaged from the
legislature and perched at unelected, unaccountable bureaucracies, economic, environmental and
social interventions escalated. In terms of output level, there were 114 public laws passed by
Congress and signed by the president in 2015 (U.S. GPO); meanwhile agencies, implementing
laws passed earlier and by earlier Congresses, issued 3,410 rules and regulations—a multiple of
30 rules for every law I like to call the “Unconstitutionality Index.”

On those occasions when Congress gets traction on regulatory liberalization and is able to
mobilize for reform, the inspiration is often smaller business burdens and job concerns. Since
1980, the Regulatory Flexibility Act has directed federal agencies to assess their rules’ effects on
small businesses and describe regulatory actions under development “that may have a significant
economic impact on a substantial number of small entities (Federal Register, Vol. 74, No. 233,
December 7, 2009, pp. 64131-32).” It has (imperfectly) recognized the importance of vitality in
small business and the need to scale federal actions to the size of those expected to comply, and
occasional attempts to update it occur but have not been implemented. Another mobilization
driven regulatory reform was the Unfunded Mandates Reform Act of 1995 (P.L. 104-4.), driven
largely by governors mobilized against Washington’s rules for which compliance was disrupting
states” own budgetary priorities (Dilger and Beth 2014). So popular was the Senate version of the
legislation it was dubbed “S. 1.”

The 1996 Congressional Review Act (CRA) requires agencies to submit reports to Congress on
their major—roughly $100 million—rules. Maintained in a Government Accountability Office
database, these reports allow one to more readily observe which of thousands of final rules
issued each year are major and which agencies are producing the rules (U.S. GAO).

The CRA gives Congress a window of 60 legislative days in which to review a major rule and, if
desired, pass a “resolution of disapproval” rejecting the rule. The CRA, in spirit, is one of the
more important recent affirmations of the separation of powers. But despite the issuance of
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thousands of rules since passage, including many dozens of major ones, only one rule has been
rejected: a Labor Department rule on workplace repetitive-motion injuries in early 2001.

Such concerns were recognized early, and upgrades to CRA to require an affirmative approval of
major agency regulations before they are effective are required. Congress did not do this with
Republican control of both Houses and the presidency, and now Obama promises a veto should
they pass such legislation. Meanwhile the CRA itself is further undermined now given that final
rules are no longer properly submitted to the Government Accountability Office and to Congress
as required under the law (Copeland 2014). That is an indispensable step since Congress needs
the reports to introduce a formal disapproval resolution.

So the Constitution has not come to the rescue, and alas, nor has Congress, so for the moment,
we are largely “stuck” with what the executive branch review of regulations embodied at OIRA.
The basis of the modern regulatory process is the post-New Deal Administrative Procedure Act
(APA) of 1946 (P.L. 79-404) which set up the process of public advance notice of rulemakings
and provided the opportunity for the public to provide input and comment before a final rule is
published in the Federal Register subject to a 30-day period before it becomes effective. The
Federal Register is the daily depository of all these proposed and final federal rules and
regulations, such as the 3,410 rules of 2015, While the APA established formal rulemaking
processes with quasi-judicial proceedings for significant regulations, these are rarely used.
Instead, APA’s “informal rulemaking” procedure of notice and comment (“Section 5537
rulemaking) is most common (Carey 2014, 2). But there is wiggle room even for that. As noted
in at 2014 survey from the Congressional Research Service, “The APA specifically authorizes
any federal agency to dispense with its requirements for notice and comment if the agency for
good cause finds that the use of traditional procedures would be ‘impracticable, unnecessary, or
contrary to the public interest’ (Carey 2014, 2).”

During the late 1970s and early 1980s, concern over regulations’ economic impacts bred
inquiries and reforms meant to reinvigorate the economy while stemming that era's inflationary
pressures (Hopkins 1976). The mood was rethinking government regulations, in contrast to
today’s compulsion to expand them. Alongside cost concerns, agency tendencies to overstate or
selectively express benefits was recognized. Prominent regulatory liberalizations began in the
1970s, and included certain trucking, rail, and airline deregulatory moves, partial financial
services reforms, relaxed antitrust enforcement and paperwork reduction (Firey 2011). The
regulatory review story began with President Nixon, was elaborated extensively by President
Ford, and embraced more fully by President Carter. This involved the White House Office of
Management and Budget (OMB) acting as central reviewer of important agency regulations.

A signiticant advance was the Reagan Administration’s formalization of more activist central
regulatory review at the OIRA within OMB.

Created by the Paperwork Reduction Act of 1980, OIRA first concentrated on reducing the
private sector’s federal paperwork burdens. Later, OTRA’s authority was expanded by President
Reagan’s February 17, 1981 Executive Order 12291 to encompass (theoretically) a larger portion
of the regulatory process by requiring that any new major executive agency regulation’s benefits
outweigh costs where not prohibited by statute (independent agencies were exempt), and to
review agencies rules and analyses. Earlier administrations’ regulatory review efforts such as
ones conducted by the Council on Wage and Price Stability, the Council of Economic Advisers

7
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and the interagency Regulatory Analysis Review Group, lacked extensive enforcement powers
(DeMuth 1980). These earlier bodies could seek regulatory cost analysis if not statutorily
prohibited, but could not enforce net-benefit requirements; agencies could still reject reviewers’
counsel and appeals to the president were possible, but rare (DeMuth 1980). Net benefit analysis
has insurmountable problems of its own in this writer’s view (“The Costs of Benefits” in Crews
2013; and Crews, Irorbes 7 July 2013), but the intent was significant in the prevailing context of
consciously addressing regulation. The early and mid-1980s saw declining costs and flows in
regulation particularly economic regulation in contrast to social and environmental (Hopkins
1992).

Over the years, OIRA review—and that at the first President Bush’s Council on Competitiveness
tasked to screen regulations (Bloomberg Business 1991)—faced political opposition, narrow
scope of authority (Bolton, Potter and Thrower 2014) and limited resources (Dudley 2011). On
September 30, 1993, President Bill Clinton’s replacement of Reagan’s E.O. 12291 with his own
E.O. 12866 “Regulatory Planning and Review” reduced OIRA’s authority. The Clinton approach
retained the central regulatory review structure but “reaffirm[ed] the primacy of Federal agencies
in the regulatory decision-making process” (Federal Regisier, Vol. 58, No. 190, October 4,
1993), weakening the “central” in central review. The new order also changed the Reagan
criterion that benefits “outweigh” costs to a weaker stipulation that benefits “justify” costs. But
the order did retain requirements for agencies to assess costs and benefits of “significant”
proposed and final actions, conduct cost benefit analysis of “economically significant” ($100
million plus), and to assess “reasonably feasible alternatives,” and for OIRA to review those. As
with E.O. 12291, independent agencies remained exempt.

President Obama’s own January 18,2011 E.O. 13565 on review and reform (“Improving
Regulation and Regulatory Review”) carried on the Clinton order and articulated a pledge to
address unwarranted regulation (/'ederal Register, Vol. 76, No. 14, January 21, 2011). The
president achieved a few billion dollars in savings, even wisecracking in the 2013 State of the
Union Address about a rule that had categorized spilled milk as an “oil” (White House 2012).
Suffice it to say that such trivialities are not the source of the regulatory excess and economic
stagnation that concern many; the few billion dollars cut via executive order have been swamped
by rules otherwise issued.

Independent agencies, while they are subject to APA notice-and-comment are not subject to
enforceable regulatory review. Still President Obama addressed them in his July 11, 2011 E.O.
13579 (“Regulation and Independent Regulatory Agencies”) with a call to fall into line on
disclosure (I'ederal Register, Vol. 76, No. 135, July 14, 2011). A president cannot change
congressional directives with respect to independent agencies, but can use the pen and phone
bully pulpit to, if not to restrain agencies, to not encourage their excesses.

In all, four of President Obama’s executive orders address over-regulation and rollbacks and the
role of central reviewers at OIRA (All available on OMB’s “Regulatory Matters” site,
https.//www.whitehouse.gov/omb/inforeg regmatters#eo13610). Yet expansion of government
into economic, social and environmental realms has been the administration’s emphasis, not
review-generated cutbacks. Quite the contrary; the situation today is that expansions in which
many agencies engage are supported and encouraged by the administration such as President
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Obama’s call on FCC “to take up the strongest possible rules to protect net neutrality” (White
House, 10 November 2014).

So despite Obama’s executive orders ostensibly shining a light on regulatory overreach and
encouraging a tough OIRA, that’s not what has transpired.

Formal executive branch regulatory review processes cannot possibly work when the executive’s
philosophy is that government, not private individuals and interactions, should dominate finance,
health care, energy policy, manufacturing and other spheres of human action. Barack Obama’s
repeated pledges to go around Congress attest to this while every instance from net neutrality to
breath-mint serving size rules to school lunch mandates underscores a federal government
disinclined to leave the public alone. Like the original E.OQ. 12291, the potential for executive
orders to boost oversight and review is high when the motivation exists.

The Limits of OTRA’s Central Regulatory Review

The central review we just described doesn't work well enough.

Rent-seeking

For one thing, it is not quite accurate, as OMB has proclaimed, that “businesses generally are not
in favor of regulation” (U.S. OMB 1997).” Business not only generally favors regulation, but
often sought regulation in the first place (Stigler 1971), so a sliver of the premise of OIRA
regulatory reviews may be suspect terrain at the very outset. Taxes obviously transfer wealth and
affect profits, but, regulations do likewise; pollution controls, accounting requirements, privacy
mandates and the like do not impact every firm equally. They create artificial entry barriers and
hobble competition, they benefit some producers while punishing others. This aggravates
cronyism and fosters attempts at regulatory capture. Consumers enjoying falling prices and
growing output were not up on their hind legs demanding the Interstate Commerce Commission,
or the state regulation of utilities (Geddes 1992), or the antitrust laws, or regulation of Uber:
these were and are sought by political elites and producers protecting profits and eliminating
competition. And what were once small businesses, when they get big, may look more favorably
upon rent-seeking and score-settling (Tollison 1982).

Regulation benefits regulatory advocates and pressure groups and, obviously, the regulator.
Thus, regulations have a constituency that favors command-and-control rules over market
processes, quite distinct from the social welfare rationales that dominate the rhetoric of the entire
policy realm and central review itself. This creates legislation and derivative rules for “review”
that shouldn’t exist in the first place.

Also important: Just as economic regulatory agencies are captured by special interests, much of
what is considered social or health/safety or environmental regulation may be bad for consumers
as well (Crandall 1992). Even when regulation “works,” the overall or societal benefits of can be
outweighed by costs; also the social calculus approach to net benefits can ignore wealth
transfers, regulatory takings and due process.
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Executive review presumably recognizes institutionally that agencies and departments do not
benefit from curtailing operations, from not regulating. Conversely, they gain immensely—in
budget allocation, staffing, and political and career status—the more extensive the regulatory
empires they oversee. Turf-building assures agencies will sometimes not care all that much about
anything more than cosmetic benefit-cost concerns, enough to create the appearance of a need to
regulate (mints, blinds, menus, energy choices). However, unlike private actors, bureaus suffer
no repercussions when their interventions prove scientifically, socially or economically wasteful
and harmful. Output for bureaus is not directly measurable, but must be inferred from the level of
activity, creating a slippage in the ability to closely monitor agency effectiveness (Niskanen
1971). Unlike profit-making firms, unaccountable bureaus can disregard minimizing the costs of
their “product” (regulations) since others (private sector entities and their customers) bear the
impact of their actions.

The executive branch regulatory review regime now in place was intended to be a step toward
regulating regulation. However, if one presumes rent seekers capture the regulatory process,
then it’s no leap to suspect they also captured or capture the regulatory review process. There
may be rent-seeking and rent-avoidance motivations at play. The more cynical view is that
presidents established regulatory review for the purpose of monitoring their appointees to make
certain that promises of public or private goods made to “essentials” and “influentials” are
satisfied and are delivered with lower cost burdens (Bueno de Mesquita, Smith, Siverson and
Morrow 2003). There may be something to the argument.

“Regulatory Dark Matter” that OIRA misses

Even if APA notice and comment were to excel, and OIRA review of rules to be well
functioning, it only a partially adequate safeguard since the already incomplete discipline of
rulemaking—which provides OIRA the subject matter to review in the first place—downplays
agency guidance documents (“non-legislative” rules), memoranda, notices and bulletins with
legal effect that 1I've taken to calling “regulatory dark matter " These and other “non-rules” can
be ways of avoiding not just the constitutional lawmaking process, but may skirt the publication
notice-and-comment requirements of the Administrative Procedure Act and federal Office of
Management and Budget (OMB) review (Mercatus Institute symposium, 2014).

Guidance documents are a way of getting around central control, since the APA’s requirement of
publishing a notice of proposed rulemaking doesn’t apply to “to interpretative rules, general
statements of policy, or rules of agency organization, procedure, or practice,” in addition to the
“good cause” exemption for legislative rules noted earlier (P.L. 79-404. Section 553). Like
agency notice-and-comment rules, sometimes guidance is upheld by courts, sometimes not, when
it does more than merely interpret (Whisner 2013). My partial inventory finds 580 pieces of
acknowledged “significant guidance” in play, but there are many tens of thousands of guidances
in existence''

President Obama’s waivers of Patient Protection and Affordable Care Act elements were among
the most prominent recently. Alongside these notable executive and independent agency
guidance documents include:
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Housing and Urban Development guidance decreeing landlord and home seller denial of
those with criminal records a potential violation of the Fair Housing Act;'?

The Environmental Protection Agency’s (EPA’s) Clean Water Act interpretive guidance
on “Waters of the United States.”!? This directive took the step of soliciting notice and
comment per the APA, though with significant controversy over manufactured
endorsement;'*

The Securities and Exchange Commission’s interpretive “Commission Guidance
Regarding Disclosure Related to Climate Change,” on disclosing potential disruption
from “significant physical effects of climate change” on “a registrant’s operations and
results,” and disclosing international community actions that “can have a material impact
on companies that report with the Commission.”" The guidance observes that “Many
companies are providing information to their peers and to the public about their carbon
footprints and their efforts to reduce them” that hints at where matters are headed as
likely emphasis moves from actions affecting a company to how a company allegedly
affects others.

Commodity Futures Trading Commission “Staff Advisory” guidance on international
financial transactions between overseas party “arranged, negotiated or executed” by a
U.S. based individual,'® that was delayed several times (indicating it perhaps should be a
commented-upon rule, instead) and said to jeopardize thousands of jobs by potentially
sending them offshore.!”

A flow of Education Department guidance, at the rate of one issuance per business day,
imposing new mandates on colleges and schools without going through the notice-and-
comment process required by the APA '* According to the bipartisan Senate-appointed
Task Force on Federal Regulation of Higher Education, “In 2012 alone, the [Education]
Department released approximately 270 ‘Dear Colleague’ letters and other electronic
announcements.”'” “Recalibrating regulation of colleges and universities. Exceedingly
high-profile, controversial recent guidance has included:

o Guidance (a 2011 “Dear Colleague™) to colleges and universities on sexual assault
and harassment > Noteworthy is that the civil rights laws’ applicability to the
institutions, not the students, but altered by guidance.?!

o Guidance letter (a 2010 “Dear Colleague”) on bullying and harassment.*

o Guidance (a 2016 “Dear Colleague™) co-produced with the Department of
Justice’s Civil Rights Division requiring inclusion of “gender identity” in the
definition of “sex” and requiring schools to allow transgender students to choose
which bathroom or locker room to use.*

o 2016 Policy Statement from the Education Department and the Departiment of
Heualth and Human Services “preventing and severely limiting expulsion and
suspension practices in early childhood settings”* without basis in law or notice
and comment.?
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The U5, Departiment of Agriculture’s Forest Service’s “Notice of Final Directive”
permanent Ecosystem Restoration policy to replace Interim Directive, “Ecological
Restoration and Resilience Policy,” in Forest Service Manual (FSM) 2020, providing
broad guidance for restoring ecosystems.

Department of Homeland Security guidance to retailers on spotting home-grown
terrorists.2” As DHS Secretary Jeh Johnson put it, “To address the home-grown terrorist
who may be lurking in our midst, we must also emphasize the need for help from the
public. ‘If You See Something, Say Something’ is more than a slogan. For example, last
week we sent a private sector advisory identifying for retail businesses a long list of
materials that could be used as explosive precursors, and the types of suspicious behavior
that a retailer should look for from someone who buys a lot of these materials.”?®

The Department of Labor Wage and Hour Division’s blog post and “Administrative
Interpretation No. 2015-1" informing the public that most independent contractors are
now employees.”

The Departmment of Labor Wage and Hour Division’s “Administrative Interpretation No.
2016-1" asserting a WHD-defined possibility of “joint employment” under the Fair Labor
Standards Act on case-by-case basis in horizontal and vertical contracting situations “to
ensure that all responsible employers are aware of their obligations.”*’ With this
interpretation, the DoL “will hold more employers liable for wage violations against
employees they do not directly employ. The enforcement effort will focus on the
construction, hospitality, janitorial, staffing agencies, and warehousing and logistics™*!
and potentially “penalize any industry that utilizes contractors and labor suppliers.”?

Three Department of Labor guidance documents regarding the Process Safety
Management (PSM) standards for hazardous chemicals have been highlighted by Sen.
James Lankford (R-Oklahoma) as bringing a range of manufacturers and retailers within
the scope of regulation without the opportunity for public comment.?® A letter to the
Labor Department noted: “These three guidance documents are expected to dramatically
expand the universe of regulated parties, create extreme logistical and financial burdens
on regulated parties, and convert flexible recommended practices into mandatory
requirements—all without the opportunity for public comment. We therefore ask that
OSHA immediately withdraw these memoranda.” Subject matter of the three guidance
documents concerned engineering practices, retail exemptions, and chemical
concentrations subject to PSM.

In addition to Department of Labor guidance, greater use by the National Labor
Relations Board of memoranda that affect non-union employers.**

The Equal Employment Opportunity Commission has issued a series of guidance
documents on pregnancy discrimination and accommodation in the workplace, credit
checks on potential employees, and criminal background checks.
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Guidance from the Consumer Financial Protection Bureau in the form of a “Bulletin”
on “Indirect Auto Lending and Compliance with the Equal Credit Opportunity Act”
limits the ability of automobile dealers to offer discounts to customers allegedly in the
name of credit fairness and eliminating racial bias (“When such disparities exist within an
indirect auto lender’s portfolio, lenders may be liable under the legal doctrines of both
disparate treatment and disparate impact”).3® Given the size of the auto lending
marketplace this is clearly an economically significant measure that at the very least
required a rulemaking rather than guidance, as well as concerns that even the CFPB
recognized internally that it was overestimating bias®’ led to bipartisan House of
Representatives passage of H.R. 1737 the “Reforming CFPB Indirect Auto Financing
Guidance Act” (a Senate version S. 2663 awaits action) to revoke the guidance.>® The bill
would force CFPB “to withdraw the flawed guidance that attempts to eliminate a dealer’s
ability to discount auto financing for consumers. The bill also requires the minimal
safeguards the agency failed to follow, such as public participation and transparency.”
A claim in the German press, repeated by Reuters, that the Environmental Protection
Agency, in response to automaker Volkswagen’s deploying “defeat device” software to
circumvent EPA emissions standards for nitrogen oxides.*" is influencing that company
to build electric cars and electric car charging stations in the United States.' One concern
for policymakers is to decide how to talk about and treat judgments as regulatory matters,
and to recognize when such decrees, penalties aside, will have the effect of improperly
influencing the market trajectory of an entire sector.

The Council on Environmental Quality’s Revised Draft Guidance for Greenhouse Gas
Emissions and Climate Change Tmpacts*? that makes the National Environmental Policy
Act a global warming instrument, particularly through federal land management
decisions. The guidance is under seemingly perpetual review, but “describes how Federal
departments and agencies should consider the effects of greenhouse gas emissions and
climate change in their NEPA reviews,” holding that “agencies should consider both the
potential effects of a proposed action on climate change, as indicated by its estimated
greenhouse gas emissions, and the implications of climate change for the environmental
effects of a proposed action,” and expanding upon 2010 draft guidance, “applies to all
proposed Federal agency actions, including land and resource management actions.”
Elizabeth Lake on the site Law360 assets that the new draft “appears to push federal

agencies to use NEPA to take a more activist stance in reducing GHG emissions™:*

[WThile courts have held that NEPA is a procedural statute, requiring only a “hard
look™ at environmental impacts (NRDC v. Morton, 458 F.2d 827, 838 (D.C.Cir,,
1972)), this CEQ proposed guidance goes well-beyond this doctrine by instructing
agencies to use the NEPA process to force the substantive reduction of GHG
emissions.

The Department of Transportation’s Federal Aviation Administration June 2016 final
rule on drones, “Operation and Certification of Small Unmanned Aircraft Systems,” is
highly restrictive,* requiring line-of-sight and no night-time operations among much
else, ignoring the ability of technological and contractual solutions to address risk, and

—_
w
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refusing to stand down to local law enforcement solutions. But it also contains
declarations from the agency regarding case-by-case waivers, as well as a large quantity
of forthcoming guidance, much of which would seem to be economically significant, on
issues like: industry best practices; risk assessment; potential guidance on external load
operations; guidance associated with not dropping objects in ways that damage persons or
property; advisories on training and direction to air traffic control facilities; preflight
checks for safe operation; vehicle conditions for safe operations; and guidance “on topics
such as aeromedical factors and visual scanning techniques.”

e Prior to the guidance-heralding final rule, there had been a Federal Aviation
Administration rule interpretation on drones via a “Notice of Policy”* that temporarily
outlawed commercial activity in violation of the APA, before a reversal by the National
Transportation Safety Board '

Something must be done; it would be advisable for OIRA to take on a greater role, since it does
already review some indeterminate number of “Notices” via indeterminate standards.** No one
has done systematic study of the total quantity of agency guidance but guidance document
volume dwarfs that of rulemaking, which is not surprising when no one can even say with
authority how many agencies exist.* A 1992 Duke I.aw Journal article noted that “Federal
Aviation Administration rules are two inches thick while corresponding guidance totals forty
feet; similarly, IRS rules consume a foot of space while supporting guidance documents total
over twenty feet” (Strauss 1992) It is hard to argue against the proposition that “the body of
guidance documents (or nonlegislative rules) is growing, both in volume and in importance”
(Whisner 2013, 394).

“Sub rosa” regulation has been an issue for decades. In Regulation and the Reagan Era, Robert
A Rogowski (1989) was clear:

Regulatory bureaucracies are able to accomplish their goals outside the realm of formal
rulemaking ... An impressive underground regulatory infrastructure thrives on
investigations, inquiries, threatened legal actions, and negotiated settlements. ... Many of
the most questionable regulatory actions are imposed in this way, most of which escape
the scrutiny of the public, Congress, and even the regulatory watchdogs in the executive
branch.

One must appreciate that attempts to force more of this informal regulatory dark matter into the
notice and comment stream might induce agencies to become even more creative in skirting
review, such as with informal provision of information regarding agency expectations (Shapiro
2014), doubtless of the “Nice business you got there, shame if something were to happen to it”
variety at times. New constraints could lead to other unforeseen measures by agencies to escape
oversight, effectiveness of which could depend "significantly on how easy it is for OIRA to
detect avoidance, and for OIRA, the courts, and others to respond" (Mendelson, Nina A. and
Wiener 2014). Agencies can also raise the costs of presidential review of what they do, “self-
insulating” their decisions with "variations in policymaking form, cost-benefit analysis quality,
timing strategies, and institutional coalition-building (Nou 2013)."
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But on the other hand...

Data we shall cover next support those skeptical of central review’s effectiveness and bear out
that just a small part of regulatory output is reviewed and that escaping scrutiny is, if not easy,
not difficult either. It will seem that the review process has not been driven by a public interest
theory, and that it has not fared well. An as yet unarticulated theory of rent seeking, the reality
that independent agency rules are not reviewed, and that it is easy to escape review are enough to
explain the botched process we’ll see next.

Yet there might be something salvageable in a “public interest” theory of regulatory review.
Here, I will note that officials of limited government persuasion have headed OIRA, many of
them well-acquainted with the special interest theory of regulation. There are grave problems
with central review; perhaps the institution can be changed so that the “public interest” is better
served; additionally, we might influence the kind of information agencies create until such time
as reforms instituting congressional accountability ripen.

Tough centralized review of regulations has been argued to help empower consumers and
citizens, relative to the rent-seeking and capture that typically prevails. Without central
regulatory review, costs of influencing laws are high since policy formation is dispersed among
numerous agencies and lawmakers. Producer groups whose members are often more
concentrated (crony types, not infrequently), hold a relative advantage in securing favorable
policy since lower organization costs enable them to prevail at the expense of those less
favorably positioned. For scattered consumers, political organization costs are higher and
tendencies to free-ride on the efforts of others can dominate even when ire is raised, derailing the
ability to push back on over-regulation or to even recognize it (The seminal discussion on free-
riding and group behavior is Olson 1965). Regulation therefore grows over time because it costs
consumers more to organize and prevent having a dollar taken away than it costs for them to
simply accept the loss. Consumers become the put-upon “suppliers” in the equation of
“demanders and suppliers of wealth transfers” (McCormick and Tollson 1982).

Centralized regulatory review may come to the “rescue” by helping level the playing field for the
usual losers in the rent-seeking game. Theoretically again, centralization of review in one spot
can increase the “rate of return” to lobbying for dispersed groups (like consumers) relative to that
of concentrated interests because they need influence only one entity rather than many (Miller,
Shughart and Tollison 1984). Meanwhile, expected benefits for concentrated groups are likely to
be little influenced or even reduced (since they would have taken most of the pie anyway without
central review). If that holds, “commissions (i.e., the reviewing entities) that are responsible for
regulating several industries are less likely to be captured by a single industry, and thus are more
likely to be responsive to the diverse interests of consumers and consumer advocates” (Mueller
1989).

But central review mechanisms can block neither legislators nor presidents who act to
circumvent such oversight. To the extent Congress passes onerous laws, requires unnecessarily
rapid statutory deadlines for new regulations, prohibits cost analysis of rules, creates loopholes
that prevent or enable avoidance of review, or frontally acts to benefit special interests,
aggressive regulatory review remains improbable.
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In many ways, we needs get better at measuring the unmeasured. So let’s look where OIRA
central review stands now.

What the Numbers Say about OIRA’s Central Review of Regulation

The central review process is incomplete In March 2016, the White House Office of
Management and Budget finally released the 2015 Draft Report to Congress on the Benefits and
Costs of Iederal Regulations.*® The Draft 2016 report is overdue. These annual reports show the
results of OMB’s reviews of a subset of the thousands of proposed and final rules issued
annually by executive agencies (not independent agencies, some of which are highly influential).
Notices, guidance documents, memoranda and bulletins get no scrutiny here and rarely anywhere
else.

When they draw attention to these reports at all, administrations stress “net-benefits” of the
regulatory enterprise as a whole (Sunstein 2012). So in the new report, the administration says its
fiscal year 2014 (October 1, 2013— September 30, 2014; so note that we are coming up on two
years of absent information about rule costs and benefits), executive agency major rules
generated benefits of up to $23 billion annually, while costing only $3 billion to $4.4 billion
annually in 2010 dollars. For the decade 2004 to 2014, costs were pegged at between $38 billion
and $45 billion, in 2010 dollars.

Today’s official narrative maintains that this OMB-reviewed subset of major or “economically
significant” executive branch rules (those anticipated to have a $100 million economic impact)
account for the bulk of regulatory costs. The OMB (2014, 22)holds that:

[11he benefits and costs of major rules, which have the largest economic effects, account
Jfor the majority of the total benefits and costs of all rules subject to OMB review.

But OMB’s breakdowns incorporate benefits and costs of only the few “major” executive agency
rules that agencies or OMB have expressed in quantitative, monetary terms.

Only 13 rules in the 2015 Draft had both cost and benefit analysis performed, out of 54 executive
agency major rules that OMB reviewed. OMB listed another 3 rules with dollar costs assigned,
without accompanying benefit estimates. There were a few hundred non-quantified “significant”
rules OMB looked at, and hundreds more it did not review (indeed over 3,000 rules and
regulations are finalized each calendar year).

The “subject to OMB review” clause in the italicized quote above is a critical qualifier. Plenty
gets left out, like non-major rule impacts, as well as the aforementioned guidance documents,
memoranda and other notices. Ominously, independent agencies’ thousands of rules get no OMB
review, not even the many rules stemming from high-impact laws like the Dodd—Frank Wall
Street Reform and Consumer Protection Act. Indeed, the non-reviewed character of most rules
small and large, such as controversial independent agency rules like the Federal Communications
Commission’s ongoing net neutrality proposals to impose utility-style regulation on the Internet
detract from the annual report’s authority as a comprehensive survey of the compliance burdens
and economic impact.

16
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In instances like the independent Consumer Financial Protection Bureau created by Dodd-Frank,
the concern goes well beyond lack of regulatory review (Murray 2014): There exists a
fundamental lack of accountability, either executive or legislative or judicial, since the President
cannot remove the director, and since Congress does not fund the self-financing agency.
Congress lacks even the necessary “power of the purse” to ensure even an appearance of
accountability to voters (Murray 2014),

Thirty-five other major rules implemented transfer programs; such “budget rules” are officially
considered transfers rather than regulations. Paying little regard to these may be appropriate in a
limited government context, but not anymore as the federal government dominates ever more
economic and social activity like retirement and medical insurance.

Over the years, some 10 percent of all rules have been reviewed whether or not costs and
benefits enter into the picture. In the 2015 Benefits and Costs report, OMB (U.S. OMB 2015, 7)
tells us that:

From fiscal year 2004 through FY 2013, Federal agencies published 37,022 final rules in
the Federal Register. OMB reviewed 3,040 of these final rules under Fxecutive Orders
12866 and 13563.

From fiscal year 2005 (FY 2003) through FY 2014, Federal agencies published 36,457
Sfinal rules in the Federal Register. OMB reviewed 2,851 of these final rules under
Fxecutive Orders 12866 and 13563. Of these OMB-reviewed rules, 549 are considered
major rules, primarily as a resull of their anticipated impact on the economy.

As noted, for FY 2014, OMB reviewed 54 major rules and a few hundred significant ones, 16 of
which had a cost estimate. For context, 3,554 rules were finalized by 60 federal departments,
agencies and commissions during the calendar year.

OMB’s once-common recognition that costs “could easily be a factor of ten or more larger than
the sum of the costs...reported,” (U.S. OMB 2002, 37) was a more helpful stance, since, as the
nearby chart “Major Executive Agency Rules Reviewed by OMB, 2001-Present” shows, of
several thousand agency rules issued, and the several hundred reviewed annually by OMB, only
a handful of executive agency rules (and no independent agency rules) feature cost analysis
alone, let alone the cost-benefit analysis that could justify common administration claims of net-
benefits for the entire regulatory enterprise. Cost-benefit analysis may be something of a myth.
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Major Executive Agency Rules Reviewed by OMB

Rules with Federal

both costs  Rules with  Grand total, Register
Year and benefits costs only rules with costs final rules
2001 14 13 27 4,132
2002 3 0 3 4,167
2003 6 4 10 4,148
2004 11 7 18 4,101
2005 13 2 15 3,943
2006 7 1 8 3,718
2007 12 4 16 3,995
2008 13 6 19 3,830
2009 16 12 28 3,503
2010 18 8 26 3,573
2011 13 6 19 3,807
2012 14 9 23 3,708
2013 7 11 18 3,659
2014 13 3 16 3.554
2015 Absent
TOTALS 160 86 246 53,838

Sources: Cosled rule counts, OMB, 2015 Report to Congress on regulalory costs, Federal Register Final
Rules: author search on FederalRegister.gov advanced search function

As a percentage of the annual flow of final rules in the Iederal Register, the proportion of costed
rules averaged around 35 percent of the few hundred designated “major” over the decade; but the
proportion of /] rules with any cost analysis at all has averaged less than a percent (0.46
percent). The percentage of all rules with a cost assessment has never reached one percent (the
highest was .8 percent in 2009). Benefits, which the federal government declares justifies the
modem regulatory state, fare even worse.

A Reform Agenda: Can an OIRA “Pen and Phone” Advance Liberty?

“If you ever get annoyed, look at me, I'm self-employed; I love to work at nothin’ all day.
—Bachman-Turner Overdrive
“Takin’ Care of Business”

To the extent ill-founded, overlapping and unclear regulations (and tax policy) dominate,
businesses cannot plan, hiring becomes an insupportable risk (businesses will not hire if they
know they cannot fire thanks to labor law) and citizens suffer. In the competitive marketplace, it
takes a lot of bad ideas to generate a winner; overregulation and its close ally uncertainty cut
down on breakthroughs, slowing growth. A Vanguard study on the uncertainty created by
regulations and fiscal, trade and debt policy matters estimated $261 billion in such costs just
since 2011 (McNabb 2013). On the other side of the coin, uncertainty can sometimes be better
than the certainty of bad regulation.’'
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Moreover, policymakers and regulators fail to recognize that, while businesses want to “create
jobs” as a matter of good citizenship, that goodwill does not change the reality that jobs are a
cost, a liability. The modern environment makes business more risk averse (Casselman 2013).
One British businessman addressing French employment regulations allegedly observed:

... [Wlhen I am 100 percent utterly and completely certain that it is an absolute certainty
that it is an absolute necessity that [ need to recruit a new employee, I go to bed, sleep
well and hope that the feeling has gone away by the morning.

If businesses are “punished” for hiring, or cannot predict regulations coming their way, it is little
wonder that they don’t expand. We’ve already noted consequences, such as business startups
hitting a record low (Reuters 2012). Like poverty, unemployment doesn’t have causes; both are
the default state of mankind: only wealth has causes (Noted in Crews 2011). The threat of
regulation can induce companies to behave in reactive ways, distorting markets and creating
economic inefficiency, compounding stagnation. Perhaps most ominous is that over half of
existing firms wouldn’t do it again given today’s anti-business climate of uncertainty (Gehrke
2012).

Wynn Resorts CEO Steve Wynn called Washington (Seeking Alpha Transcripts 2011):

...the greatest wel blanket (o business, and progress and job creation in my lifetime. And [
can prove it and 1 could spend the next 3 hours giving you examples of all of us in this
market place that are frightened 1o death about all the new regulations, our healthcare
cosis escalate, regulations coming from left and right.

People like Wynn and our British businessman are hardly alone. /e Atlantic conducted a
Silicon Valley poll finding government to be a key innovation barrier (Gillespie 2014), while
Gallup polling found record numbers pointing a finger at big government (Jones 2013).
Regulatory liberalization that reduces uncertainty that increases the returns to risk-taking is the
yet-to-be-deployed stimulus package. The problem, at this particular moment, is that Congress
can get no traction with a liberalization agenda in the “year of the veto.”

The president has already promised to veto Regulatory Accountability Act (Executive Office of
the President 2015), the 114%™ Congress” signature regulatory reform bill that passed the second
week of the new session in January 2015. The Regulatory Accountability Act of 2015 (H.R. 185)
would codify some provisions contained in the executive orders we have discussed so far,
making them enforceable, as well as allow formal semi-judicial proceedings for major rules and
address guidance documents.

Similarly, the prior 113™ Congress’ passage of the ALERRT Act of 2014 (Achieving Less
Excess in Regulation and Requiring Transparency, HR. 2804), which also would in part codify
existing executive orders, was met with presidential disregard (elements of this disclosure-
oriented legislation will be described later). In both the 112" and 113" Congresses, the House
passed the REINS Act (Regulations from the Executive In Need of Scrutiny, H.E. 367) to require
an expedited congressional vote on all major or significant rules before they are effective (See
Adler 2013). Note that this would change the presumption we saw in the Congressional
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Accountability Act. That act’s “resolution of disapproval” would become a positive
affirmation—a major advance in accountability for regulations. REINS passed the 114%™
Congress, but the president had promised to veto it in the prior session.

Congress needs to broaden the REINS objection to any controversial rule, whether or not tied to
a cost estimate that deems it a major rule. Furthermore, in the era of regulatory dark matter, the
requirement for congressional approval should extend further to guidance documents and other
agency decrees. At the moment the point is moot since an Obama veto is assured, but the debate
needs to occur.

Another important congressional reforms in the “wish list” category would include changing
statutory language that induces some agencies to disregard economic concerns in evaluating their
regulations (See Manheim 2009). Ultimately only Congress can compare questionable rules to
the benefits that could be gained if the compliance costs went elsewhere. Therefore, Congress
should also explore allocating regulatory cost authority among agencies in a “regulatory budget,”
while distinguishing between categories like economic, health/safety, and environmental
regulations (Crews 1998). A “budget” would create incentives promoting other supervisory
mechanisms like central review, cost analysis and sunsets, and inspire agencies to “compete”
with one another in terms of lives they save or some other regulatory benefit rather than think
within their own box.

Unfortunately, all the legislative accountability reforms just covered are unlikely to become law.
Perhaps the most promising option for bipartisan, cross-branch, and bicameral cooperation is a
“regulatory improvement commission” contained in the Regulatory Improvement Act of 2013
(Stemberg 2013). This body would initiate review, similar to the military base closure and
realignment commission, of the entire existing regulatory apparatus as distinct from the one-by-
one appraisal that characterizes OMB review. The commission would select a bundle of rules for
rollback with expedited congressional vote.

Certainly, today’s policy climate is quite different from the 1990s, when Republicans proposed
outright elimination of agencies like the Department of Energy (Competitive Enterprise Institute
1994). While major actions may not happen in the 114™ Congress, it may have been possible to
develop “veto-override-proof™ steps that lay important groundwork for a more favorable future
reform environment. Congress can at least begin making regulatory realities more apparent, even
in the current atmosphere that precludes fundamental reforms.

Meanwhile, as the presidential elections approach, policy scholars may ponder what the
executive’s “pen and phone” can do to reduce rather than increase government influence in the
economy. If the answer is some good things can be done within the rule of law, then OIRA will
likely play a part. We knew from our Constitution’s framers and we know now from the modern
pen and phone era that, for better or worse, an energetic executive’s hands are far from tied.
Alexander Hamilton sought a king (Papers of Alexander Hamilton 1962), but settled for
vigorously defending “Energy in the Executive.” And to be sure, an “energetic” liberalization
attitude prevailed in the executive branch during past presidencies and resulted in the creation of
the executive branch review and oversight process itself. Given that such “pen and phone” power
exists, it can be used to reduce government’s scope and expand the private sphere (especially if
Congress codifies the reforms).
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The optimistic spirit of the following recommendations hopes that areas of bipartisan agreement
between the executive and legislative branches in divided government can be found. We know
from reforms in the 1990’s that not everyone wants to go to the mat maintaining a regulatory
state that harms their constituents. Recommendations below, which could be carried out by a
president through OIRA if not by OIRA itself, will produce information about the state of
regulation that can help enable legislative reform in a more favorable climate.

Enforce, strengthen and codify existing executive orders on regulation

Earlier we noted the series of executive orders over recent decades meant to address the flow of
regulation. For starters, Congress should insist that existing executive orders on cost analysis and
review—to limit government—should be strictly applied (perhaps through appropriations),
strengthened, and ultimately codified (as would be done via the aforementioned House-passed
ALERRT Act), and further, extended to independent agency rules, guidance documents and
other agency proclamations. OIRA would play a major role.

Implement a regulatory moratorium

It’s lost to the mists, but upon entering office, President Obama’s chief of staff announced a
regulatory freeze as part of a first 100 days initiative (Associated Press 2009). The march of
rulemaking wasn’t appreciably reduced, but no permanent reduction followed a 90-day
moratorium implemented by President George H. W. Bush either, who had directed agencies to
look for rules to waive. Each generated just a few billions in savings (Sunstein 201 1). Moreover,
many rules implement statutory requirements and are exempt from executive waiver, although
recently with respect to the Patient Protection and Affordable Care Act, waivers applied via
bulletin, memo and press release by the Internal Revenue Service (Graham and Broughel 2014).
With the Bush moratorium, agencies were being asked to describe what they did badly—a task at
odds with self-interest and bureaucratic turf building. Furthermore, Bush’s three-month
campaign was considerably less time than needed to examine the fruits generated by an intense,
thorough audit.

Obama’s unilateral waivers notwithstanding, getting regulations off the books requires the same
laborious public notice and comment procedures of a new rule. “Going back and reviewing stuff
is as hard as drafting regulations,” said one Environmental Protection Agency representative
during the Bush effort (Quoted in Davis 1992).

Still, a new effort should build upon the best of the Bush and Obama moratoria, and lawfully
freeze regulation for a lengthier, more thorough audit, publish reports on the data generated, seek
public comment on which rules should go and so forth. Creativity will produce useful
information to support more substantive reforms—such as stipulating that for every new rule,
one within or outside the agency should be eliminated. This latter would amount to a status quo
“regulatory budget” or freeze for the duration of the review.

Boost Office of Information and Regulatory Affairs resources and free market law and

cconomics staff at agencies
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More money and staff could enhance OIRA’s executive order review function, or that of some
subsequent body (See Dudley 2011 on expanding OIRA resources). Where political
circumstances prevent that, the administration and Congress might shift personnel and funds to
concentrate on key agencies (or some subset). However, since OIRA already grants special
attention to major rules, and since a handful of agencies usually account for most major rules,
OIRA already concentrates its resources for the most part, so this is a limited, even naive, option.
Additional analytical help can and does come from employees borrowed from federal agencies
and departments. A moratorium could help the process of regrouping.

Alternatively, economists and/or divisions at agencies whose job is benefit and cost assessment
and Regulatory Impact Analysis preparation could be moved out of less active agencies. The
president or OIRA chief or Congress could give these economists “Bureau of No” marching
orders, to look for reasons not to regulate, to challenge conventional RIAs that somehow always
find net benefits rather than net costs, and to underscore the role of competitive discipline and
other factors that “regulate” economic efficiency and health and safety apart from Washington
bureaus. Agency economists, deployed where objectively more useful in blocking the ceaseless
regulatory flow, could provide greater assurance that more complete analyses were being carried
out even without changes at OTRA.

It must be emphasized that i7 is not enough for economists reviewing agency output 1o focus on
Regulatory Impact Analyses. Only a few get prepared and reviewed. The flow, the rising costs
and the limited scrutiny that even major rules get indicates that the ignored costs of “minor” rules
may actually be very large. Recall that non-major rules and independent agency rules make up
the regulatory bulk. Still a rough 80/20 rule should apply such that, while costs can be masked
behind the number of rules, a relative handful account for the bulk of impending regulatory
burdens. Economists can get better at concentrating efforts on that few if there is presidential
encouragement, and bipartisan support, of their role and acknowledgement of their importance.

Systematize review, sunsetting, revision and repeal of regulations

Short of the moratorium advocated above, and in keeping with the spirit of executive orders and
retrospective reviews that agencies allegedly conduct already,’ more aggressive periodic rule
review by OMB and agencies would be valuable. Congress occasionally considers regulatory
sunsetting; the president too could, in pen and phone fashion, require agency-generated
regulatory requirements to expire or sunset within a given period of time unless they are re-
proposed with public notice and comment.

This task requires an executive who agrees with the observation that regulations sometimes go
too far, who recognizes that allowing even good rules to mount inappropriately is
counterproductive (Mandel and Carew 2013). While sunsets or rule phase-outs may be
disregarded without legislative backup, formal reporting on deadlines and extensions and non-
extensions and disclosing ratios of what gets contained and what gets discarded helps quantify
whether streamlining or supervision really happens. If the answer turns out to be no, we have
automatically generated the record capable of prompting Congress to do so. Here are a few
criteria by which agencies should routinely evaluate outstanding rules:

b
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o  Which rules can be eliminated or relaxed without becoming bogged down in scientific
disputes over risk assessment? Which rules are just silly? Which are paternalistic?

o Are the data that regulated entities are required to report being used at all?

¢ Does the rule create unfavorable health costs (such as health costs of advertising
restrictions on some needed drug)?

Such questions can help isolate burdensome or counterproductive rules. The president has
already encouraged retrospective review with E. O. 13563’s call for agencies to develop and
execute plans to:

[P [periodically review its existing significant regulations o determine whether any such
regulations should be modified, streamlined, expanded, or repealed so as to make the
agency’s regulatory program more effective or less burdensome.

OMB Reports to Congress do make several worthwhile recommendations for regulatory
improvement, including (U.S. OMB 2013, 5):

[Flacilitating public participation and fostering transparency by using plain language;
making objective, evidence-based assessment of costs and benefils an integral part of the
regulatory decision-making process; using retrospective review to inform decisions about
specific rules and, more broadly, about the appropriate interpretation of impact analyses
that feature incomplete quantification; and, finally, aligning agency priorities across all
levels of internal hierarchy.

These are useful steps. However, besides reviewing the limited implementation of certain parts
of E.O. 13563, including “regulatory look back, reducing paperwork burdens, simplifying
government communications, and promoting long-run economic growth and job creation via
international regulatory cooperation” (U.S. OMB 2013), little about aggressively reducing
existing regulation appears in OIRA reports. Agency R1As and the entire executive branch
review process should reflect a higher burden of proof regarding rules’ value. Where agency
analyses under the various executive orders appear not to justify a rule, OIRA should be more
forthright about saying so, and it should challenge non-major rules as well.

OIRA could recommend modifications to entire regulatory programs based on plain common
sense, regardless of executive orders. OIRA might note costs of presumably beneficial
regulations, and compare those benefits to superior advantages available elsewhere (hiring
policemen or firemen, dividing or painting highways).

In other words, OIRA has the experience and know-how to create a benefit “yardstick” to
objectively critique high cost, low benefit rules (which can help inform the “Transparency
Report Card” we will cover shortly). The president can continue pressing agencies about rule
reductions, and demand that they rank regulations and show that their least effective rules are
superior to another agency’s rules. Findings should be published.

%]
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Again, the president’s leadership role can legitimize the task of eliminating rules, of rolling
government back from the places it should not be.

Reduce dollar thresholds that trigger Regulatory Impact Analyses and/or OIRA review

Non-major rule costs get disregarded since analysis is often not required. Review is accordingly
non-existent and burdens unheeded. The Federal Communications Commission’s open Internet
(net neutrality) order was not regarded as significant, only a “prophylactic” rule, for example
(Federal Communications Commission 2011), despite huge economically significant, industry-
altering effects.

During the Carter-era regulatory review programs, when the $100 million major-rule threshold
originated, there were a “suspiciously large number of regulations. .. projected to cost $90-95
million” (DeMuth 1980, 21). Rules may have exceeded the threshold but were ignored or
understated just enough by agencies to evade scrutiny. Along with reinstating moratoria,
devising criteria for a periodic review and stressing executive order-driven review, the president
(or of course Congress) may also reduce the flow of rules that escape analysis simply by
lowering the threshold at which written Regulatory Impact Analyses are asked to be prepared.

The current $100 million threshold translates into written, quantified and reviewed analysis for a
handful of rules. More rules would be brought within that umbrella simply by lowering the bar to
$50 million or $25 million. Doing so will not automatically improve how RIA cost and
(especially) benefit tallies are performed. In fact, if net benefit analysis rather than cost analysis
persists, RIA exploitation for dubious net benefits will continue. Further, some agencies may
strategically adapt behavior to the likelihood of review, and present major rules larger than truly
intended in order to negotiate and give the appearance of compromise (DeMuth 1980, 21), but
expanding their sphere of influence.

Such behaviors can be confronted; President Reagan’s E.O. 12291 permitted the Director of
OMB to order rules to be treated as major even when at first blush they do not appear to be,
thereby activating the RIA requirement. Far fewer rules should escape cost analysis and
subsequent reconsideration and review.

Scrutinize all agency decrees that affect the public, not just “rules”

To what extent to agency guidance documents get review? With tens of thousands of agency
proclamations annually, it does not suffice for executive agency “significant” or “major” rules to
receive OMB review. Nor is it enough any longer to include independent agencies. “Regulatory
dark matter” is gaining ground on the readily observable.

Today, non-legislative rules and proclamations like presidential and agency memos, guidance
documents, bulletins and press releases may enact policy directly or indirectly, or even by veiled
threat (Brito 2014). Interpretations may be articulated by agencies, and regulated parties
pressured to comply without an actual formal regulation or understanding of costs. The EPA
Clean Water Act jurisdictional guidance on “Waters of the United States” is a prominent
example we noted earlier. To address this loophole, former OTRA director John Graham and
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James Broughel propose options such as reinstating a George W. Bush requirement to prepare
analysis for significant guidance documents, explicitly labeling guidance documents as
nonbinding, and requiring notice and comment for significant guidance documents (Graham and
Broughel 2014). There are a range of other reforms that should be applied as well.*®

As aJuly 2012 U.S. House of Representatives Committee on Oversight and Government Reform
report expressed it (2011, 7):

Guidance documents, while not legally binding or technically enforceable, are supposed
to be issued only to clarify regulations already on the books. However ... they are
increasingly used to effect policy changes, and they ofien are as effective as regulations
in changing behavior due to the weight agencies and the courts give them. Accordingly,
Jjob creators feel forced to comply.

Policymaking ought not to have descended to this level. All potentially significant decrees by
agencies need scrutiny, not just “rules.” It is the case that agencies will attempt to strategically
adapt to the new scrutiny (Shapiro 2014). But a highly engaged executive, and Congress, can
draw attention to and definitively address quasi- or semi-regulatory activity. OIRA does conduct
some indeterminate amount of review of “notices.” Tt could do more.

Require rule publication in the Unified Agenda of Federal Regulations

There are rules, and then there are rules. Agencies are supposed to alert the public to their
priorities in the semi-annual “Regulatory Plan and Unified Agenda of Federal Regulatory and
Deregulatory Actions” (the Agenda). It normally appears in the I'ederal Register each fall and,
minus the Regulatory Plan, each spring. The Agenda is intended to give researchers a sense of
the flow in the regulatory pipeline as it details rules recently completed, plus those anticipated
within the upcoming 12 months by federal departments, agencies, and commissions. But there is
a whopper of a disclaimer, as the ["ederal Register has noted (7 December 2009, 64133):

The Regulatory Plan and the Unified Agenda do not create a legal obligation on agencies
to adhere to schedules in this publication or o confine their regulatory activities to those
regulations that appear within it.

An executive order, and legislation, should command that agencies do confine their regulatory
activities to those appearing in the Agenda. OIRA could indicate for rules whether or not the

agency had prioritized them before.

Tally federal regulations that accumulate as business sectors grow

The observation that there’s no free lunch may hold particularly for the small businessperson.
The “Small Business Anthem,” heard on the Small Business Advocate radio program, goes in
part (SmallBusinessAdvocate.com):

Even though you make payroll every Friday,
You don’'t have a guaranteed paycheck.

[*]
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You 're a small business owner, and you eat what you kill.

For perspective on the small-business regulatory climate, the nearby list of “Federal Workplace
Regulation Affecting Growing Businesses” shows basic, non-sector-specific laws and
regulations that affect small businesses as they grow. This list, however, assumes nonunion,
nongovernment contractor firms with interstate operations and a basic employee benefits
package. Only general workforce-related regulation is included: omitted are categories such as
environmental and consumer product safety regulations and regulations applying to specific
types of businesses, such as mining, farming, trucking, or financial firms. For those enterprises,
numerous other laws and regulations would apply (For one industry-specific roundup, see
National Association of Automobile Dealers 2014).

Federal Workplace Regulation Affecting Growing Businesses

1 EMPLOYEE
e Fair Labor Standards Act (overtime and minimum wage [27 percent minimum wage
increase since 199G1)
e Social Security matching and deposits
e Medicare, Federal lnsurance Contributions Act (FICA)
Military Selective Service Act (allowing 90 days leave for reservists, rehiring of
discharged veterans)
Equal Pay Act (no sex discrimination in wages}
Immigration Reform Act (eligibility that must be documented)
Federal Unemployment Tax Act {unemployment compensation)
Employee Retirement Income Security Act (standards for pension and benefit plans)
Oecupational Safety and Health Act
Polygraph Protection Act

4 EMPLOYEES: ALL THE ABOVE, PLUS
e Immigration Reform Act (no discrimination with regard to national origin,
citizenship, or intention to obtain citizenship)

ISEMPLOYEES: ALL THE ABOVE, PLUS
e Civil Rights Act Title VIl {no discrimination with regard to race, color, national
origin, religion, or sex; pregnancy-related protections; record keeping)
® Americans with Disabilities Act {(no discrimination, reasonable accommodations)

20 EMPLOYEES: ALL THE ABOVE, PLUS
e Age Discrimination Act (no discrimination on the basis of age against those 40 and
older)
¢ Older Worker Benefit Protection Act (benefits for older workers to be commensurate
with younger workers)
e Consolidation Omnibus Budget Reconeiliation Act {COBRA) (continuation of
medical benefits for up to 18 months upon termination)

26
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25 EMPLOYEES: ALL THE ABOVE, PLUS
e Health Maintenance Organization Act (HMO option required)
e Veterans' Reemployment Act (reemployment for persons returning from active,
reserve, or National Guard duty)

50 EMPLOYEES: ALL THE ABOVE, PLUS
o  Family and Medical Leave Act (12 weeks unpaid leave or care for newborn or ill
family member)

100 EMPLOYEES: ALL THE ABOVE, PLUS
e  Worker Adjustment and Retraining Notification (WARN) Act (60-day written notice
of plant closing)—Civil Rights Act (annual EEO-1 form)

By executive order or statute, or merely OIRA initiative, the federal government should build
upon this by revealing how federal regulations (not just laws) now accumulate in specific
sectors, supplementing the thick Code of Federal Regulations. This will give some idea of
impacts in particular industries and economic subdivisions, which can help guide reforms and
liberalization.

OIRA should compile an annual Regulatory Transparency Report Card

Measure what is measurable, and make measurable what is not so.
—Quote frequently attributed to Galileo, that, alas, probably was not his.

Improving annual public disclosure for regulatory output and trends is one realm in which the
president can unambiguously undertake initiatives on his own without statutory regulatory
reform or congressionally stipulated transparency reporting.

An annual Regulatory Transparency Report Card detailing agency regulatory output in digest
form, incorporating the current year’s data plus historical tables could be encapsulated and
published as a chapter in the Federal Budget, the Economic Report of the President, the OMB
Benefits and Costs report or some other format. Before 1994, information such as numbers of
proposed and final rules, and major and minor rules was collected and published in the annual
Regulatory Program of the United States Government, in an appendix called “Annual Report on
Executive Order 12291.” This report identified what actions OMB took on proposed and final
rules it reviewed per that order, and the preceding 10 years’ data, with information on specific
regulations that were sent back to agencies for reconsideration. The Regulatory Program ceased
when the Clinton administration’s E.O. 12866 replaced E.O. 12291 with the aforementioned
reaffirmation of agency primacy.

Significant but valuable non-cost information should also be published. Agencies and OMB
could assemble quantitative and non-quantitative data into charts and historical tables, enabling
cross-agency comparisons. Presenting ratios of rules with, and without, benefit calculations helps
reveal whether or not the regulatory enterprise can be deemed as doing the good it claims. The
“Funnel of Gov” presented earlier in part aims at this conceptualization.
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What follows is a sample of what should be officially summarized and published annually by
program, agency and grand total, and with historical tables (Crews, “The Other National Debt
Crisis,” 2011).

Annual Regulatory Transparency Report Card:
Recommended Official Summary Data by Program, Agency & Grand Total
(with Five-Year Historical Tables)

Tallies of economically significant, major, and non-major rules by department, agency, and
commission.

Numbers and percentages of rules impacting small business.

Depictions of sectoral regulatory accumulation.

Numbers and percentages of regulations that contain numerical cost estimates.

Tallies of existing cost estimates, including subtotals by agency and grand total.

Numbers and percentages Jacking cost estimates, with explanations for absence of cost
estimates.

Federal Register analysis, including numbers of pages and proposed and final rule
breakdowns by agency.

Number of major rules reported on by the GAO in its database of reports on regulations.
Rankings of most active executive and independent rule-making agencies.

Identification of rules that are deregulatory rather than regulatory.

Allegedly “non-regulatory” rules that affect internal agency procedures alone (important as
federal government expansion into new realms of activity displaces the private sector).
Number of rules new to the Unified Agenda; number that are carry-overs from previous
years.

Numbers and percentages of rules facing statutory or judicial deadlines that limit executive
branch options to address them.

Rules for which weighing costs and benefits is statutorily prohibited.

Percentages of rules reviewed by the OMB and action taken. (echoing the “Funnel of Gov”
presented earlier).

Some elements shown here were incorporated HR. 2804, the ALERRT Act (Achieving Less
Excess in Regulation and Requiring Transparency), which, as noted, passed the House in 2014
(but not the Senate), and before that into S. 3572, the “Restoring Tax and Regulatory Certainty to
Small Businesses Act” introduced by Sen. Olympia Snowe (R-Maine) in the 112" Congress, but
never passed.

Regular highlight reporting accompanied by the affirmation of a presidential cheerleader would
reaffirm the importance of disclosure and, in the process, expose to what extent Congress itself
causes regulatory excess. Congress over-delegated power to agencies, and Congress imposed the
statutory deadlines that can undermine regulatory analysis. Disclosure from OIRA will help shift
the narrative back to congressional accountability for what agencies do, which is a proper stance.
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Designate multiple classes of major rules in transparency reporting

Above, we advocated lowering cost thresholds for regulatory review. For decades, regulations
have been loosely divided into those that are major or economically significant (over $100
million in annual impacts) and those that are not. But this gives only a rough idea of minimum
costs. For example, given the definition an economically significant rule, we can infer that the
200 major rules in the 2014 year-end Unified Agenda, when fully implemented someday, will
have economic impacts of around $20 billion annually (100 million times 200 rules), minus any
rules among that 200 that reduce costs (Crews, “Big Sexy,” 24 November 2014).

A Regulatory Transparency Report like that described above should obviously include the
number of economically significant (or major) rules, but this designation could be expanded to
disclose more than a minimum level of costs. OMB could develop guidelines recommending that
agencies separate economically significant rules into categories representing increasing costs and
present them in the Regulatory Transparency Report. Here is one suggested breakdown:

One Proposed Breakdown of “Economically Significant” Rules

Category 1 > $100 million, <$500 million
Category 2 > $500 million, < $1 billion
Category 3 > §$1 billion

Category 4 > $5 billion

Category 5 >$10 billion

This particular itemization is merely one option for presenting numbers within each category,
and was incorporated in the “Restoring Tax and Regulatory Certainty to Small Businesses Act”
(S. 3572) and the ALERRT Act (H.R. 2804), but the executive branch could facilitate such
reporting on its own. For example, some cost estimates of the EPA New Source Performance
Standards rule figure about $738 million annually (U.S. EPA 2001). Appreciating when EPA is
imposing “Category 2” rules and the like would be more helpful shorthand than knowing about
economically significance. This could be especially useful as Congress explores formal hearing
requirements for mega rules, such as the House passed in January 2015 as part of the Regulatory
Accountability Act.

Report separately On Economic, Health & Safety, and Environmental regulations

While economic regulation had lost favor in the 1980s compared to environmental or health and
safety rules, there has been a resurgence of it in banking, energy, telecommunications and other
realms. Alas, these are often the domain of independent agencies not subject to central OIRA
review.

This is ironic since the origins of executive branch regulatory review were driven in part by the
recognition that economic regulation worked against the public interest. Such views were
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sustained by OMB’s onetime willingness to adopt the premise that some economic regulation
“produces negligible benefits (U.S. OMB 1997).”

Indeed, whether the proposition is “fine-tuning” of the macro economy, or direct government
management of an specific industry’s output and prices (such as agricultural quotas or electricity
generation prices) or entry into an industry (such as trucking), coercive economic interference
lacks legitimacy. The reality of governmental failure and acknowledgement of cronyism in
economic concerns is more evolved now, as is (among some, but too few) an appreciation of the
impossibility of central economic planning and calculation (von Mises 1920). Economic
regulations can no longer be presumed rooted in the public interest; the more defensible default
assumption is that they serve the regulated and their captured bureaus.

However today, an engaged executive’s and even Congress’ ability to address economic
regulation as opposed to health and safety rules is undermined by that lack of oversight of
independent agency rules that increasingly govern. In presenting itself as authoritative on
aggregate regulatory net benefits, the annual OIRA Report to Congress conceals more than it
reveals in this regard.

Since the role of health and safety regulation differ so from economic regulation, separate
presentation everywhere—in the Report to Congress, in any Regulatory Transparency Report or
elsewhere—are important from the standpoint of comparing relative merits of regulations.
Conceptual differences render meaningless any comparison of, for example, purported economic
benefits from an energy regulation with lives saved by a safety regulation, so such categories of
costs should be presented and analyzed separately and congressional accountability for outcomes
established.

With executive buy-in, to the extent that analyses such as the OIRA Reporf fo Congress and
other investigations help in delegitimizing economic regulation, such realms can be freed from
government purview altogether (a utopian thought, as aggressions as recent as net neutrality
clearly attest). But with that new rationality we would leave Congress and OIRA with the
“lesser” task of documenting and controlling costs of environmental, health, and safety
regulations. Then where health and safety rules reveal that they too have private interest
underpinnings or are detrimental to the public, a motivated executive can urge their rollback as
well. 1solating categories for analysis is a first step toward enabling this greater oversight.

Improve “transfer” cost assessments

Paralleling the distinction between “economic” and “social” regulation, process rulings like
leasing requirements for federal lands and revenue collection standards and service-oriented
administrative paperwork—such as that for business loans, passports and obtaining government
benefits already appear separately in OIRA reports, and in some cases the federal /nformation
Collection Budget.

Certain of these administrative costs represent not regulation as such, but “services” secured
from government by the public. But that does not make it appropriate not to actively disclose and
question them, or to fail to anticipate their entailing future costs or having displacement or
deadweight effects. Similarly, it is important not to lump service-related paperwork in the same
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category with the tax compliance burden and other involuntary, non-service-related process costs
such as workplace reporting requirements. All these are hardly minimal and should be tallied and
reduced where possible.

OIRA has begun recognizing that these transfers “may impose real costs on society,” may “cause
people to change behavior” and result in “deadweight losses”; OIRA expressed that it “will
consider incorporating any such (cost-benefit) estimates into future Reports” (U.S. OMB 2013,
22). More needs to be done to analyze the costs of these transfers and their impacts on individual
rights and economic growth.

As more of the economy—such as health care—succumbs to federal supervision, there is less
inclination for subsequent generations of Americans to recognize what government does as
regulation or interference; it just “is.” This becomes more of a concern as quasi-regulation
grows; addressing it all is an increasingly important task of the executive branch and Congress.

Acknowledge and minimize indirect costs of regulations

In its Report to Congress, OIRA allows that “many regulations affect economic growth
indirectly through their effects on intermediate factors” (U.S. OMB 2013, 48), but is non-
committal on whether the net effects are positive or negative. If indirect costs of regulation are
too difficult or policymakers themselves to compute, then government cannot credibly argue that
compliance is feasible or fair or affordable.

Compliance-focused regulatory cost estimates may inadvertently or purposely omit indirect
costs. That uncertainty requires that indirect costs be guarded against and minimized, since some
have argued that indirect costs of regulation could even exceed the magnitude of direct costs
(Laffer and Bord 1992, 18), and since OIRA itself occasionally has acknowledged that
regulatory costs could be many times the amount it presents annually attaching to major rules
(U.S. OMB 2002, 37).

Fairness and accountability in government require acknowledging indirect costs. Without
addressing indirect effects, officials will systematically underestimate and downplay regulatory
impacts and thus overregulate. Taxing and spending are substitutes for regulation, and if
regulation is perceived as an artificially cheap alternative means of achieving governmental ends,
policymakers will exploit it and it will increase. Allowing regulators to disregard entire
categories of indirect costs (such as bans or disapprovals of pipelines or antitrust regulation or
product bans) could inspire more regulations of that very type. Imagine acknowledging only
direct costs of regulations—such as the engineering costs of controlling an emission, while
ignoring outright input or product bans as indirect costs. Under such scenarios, many regulations
could be expected to feature bans or disapprovals so that regulators could appear to avoid
imposing high regulatory costs.

Recognizing and levelheadedly incorporating indirect cost presents serious challenges, but if the
executive branch and Congress emphasize cost over net-benefit assessments, manpower and
resources are freed to better assess indirect regulatory costs.
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Dealing with indirect costs, and all costs for that matter, will ultimately require congressional
approval of final agency rules, because complete cost assessments and quantification are
impossible for third parties who are mere mortals (Buchanan 1969, 42-43), no matter which
government agency they work for. This points to an important principle; the aim of annual
regulatory accounting cannot be not solely accuracy, but to make Congress more accountable to
voters for regulatory impacts, and to induce agencies to minimize indirect costs by ensuring that
they “compete” before Congress for the “right” to regulate. Even imperfect recognition of
indirect cost magnitudes by OIRA can provide a basis for allocating scarce resources in loose
correspondence with where a (perhaps one day) more accountable Congress believes benefits to
lie. The presidential pen and phone can raise the profile of this important concern.

Formalize “Do Not Regulate” reporting and offices

Some have called for an independent congressional office of regulatory analysis resembling the
Congressional Budget Office (U.S. House of Representatives Report 105-441, 1998). This would
go beyond more resources for OTRA or agency economics. There are scenarios in which the
independent office could be a good idea, such as if the entity were formally chartered with an
anti-regulatory “bias” to offset the pro-regulatory bias prevailing in the entire rest of the federal
government including its independent agencies. Some formal entity could highlight the
desirability of market-oriented alternatives over command options for every regulation, and
continually present the case for eliminating existing rules and create plans for elimination of
regulatory agencies themselves. A much stronger version of OIRA or a body that replaces it, in
conjunction with agency law and economics personnel of laissez-faire persuasion, could bolster
this “Bureau of No” role.

Conclusion: OIRA and regulatory liberalization

The modern conceit is that untethered regulation and rulemaking always work. They do not;
bureaucracy and administrative state overreach may not only impede economic efficiency but
also undermine health, safety and environmental progress. Healthy government requires
recognizing downsides to coercive intervention, it requires vigilant legislative and executive
institutions and mindsets that seek reasons not to add yet another rule or decree to the existing
tens of thousands. Meanwhile the public has a right to know the ways federal agencies have
harmed and harm that which they oversee, and how those negatives may propagate beyond the
agency throughout the economy and society.

Despite semi-formal central review by OIRA of economic, environmental, and health and safety
regulations and their accompanying paperwork since the late 1970°s and the 1980s, a significant
and escalating regulatory burden is apparent.

o Costs of regulation and realms subject to regulation have grown, while benefits remain
ambiguous.

o Entire sectors of society experience regulation from independent agencies that get little
serutiny.

e Federal Regisier page counts occupy record heights.
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¢ Economically significant and major rules reviewed annually have increased notably over
the past decade.

e “Regulatory dark matter” outside the normal notice and comment procedure lacks
adequate scrutiny.

It is no longer enough just to cut federal spending and balance the budget. This testimony has
stressed the need to offset the march of bureaucracy and regulation and proposed ideas for doing
that through OIRA, particularly since the current reality assures us that the Constitution isn’t
coming to the rescue in the near term. There is much about which to be optimistic, the ideas that
created the American experiment in the first place remain “discovered,” available in the public
domain. One might say, there’ll always be an America—somewhere. To keep it here, we need
merely the rocks off of America’s economic lawn. Given today’s economy, there should be
bipartisan momentum for economic and regulatory reform, some animated new constituency for
limited government.

The regulatory process, therefore, itself needs more regulation. The executive and legislative
branches may not agree on congressional reassertion of its authority with respect to making of
law and regulation. While it would be preferable for Congress engage by implementing the
Regulatory Improvement Act, the REINS Act and other measures that directly limit agency
authority, those face veto threat and must await change. Still, many recommendations presented
here can be implemented by executive action or by OIRA, by the same pens and phones now
used to expand the state. However it happens, the new normal needs to be one that ensures that,
if an expensive or burdensome regulation is enacted, elected representatives are on record for or
against, and accountable to voters.

The federal regulatory enterprise increasingly affects many, and changes are likely one way or
another. With conventional options to restore liberties and elevate the rule of law exhausted or
ignored, the states themselves may address federal government expansion by taking rightful
powers back from Congress and the executive branch. The Constitution’s Article V does provide
for the states to call a convention to amend the Constitution and restore balance of power, and
several states are pursuing that option (For example Brown 2014). One proposal with respect to
over-regulation specifically is the “Regulation Freedom Amendment” that would empower two-
thirds of the states to force Congress to propose said amendment. The amendment would
stipulate that in any given instance, a quarter of the members of either the House or the Senate
could require Congress to vote on a significant federal regulation, very much like the REINS Act
legislation would do (Buhler 2013). Such as step can be avoided by reconsidering the regulatory
state via recommendations presented here. The modern statesman’s primary task is to double
GDP, rather than to double spending or regulatory burdens, no matter the political party.

[
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Mr. MARINO. Thank you.
Professor Driesen.

TESTIMONY OF DAVID M. DRIESEN, ESQ., PROFESSOR OF LAW,
SYRACUSE UNIVERSITY COLLEGE OF LAW

Mr. DRIESEN. Chairman Marino, Ranking Member Johnson,
Members of the Committee, thank you for inviting me to testify.

I think a key question we need to ask is whether OIRA helps us
confront the major challenges that government standards address,
such as global terrorism and climate disruption. I'm going to sug-
gest today that OIRA has not helped us confront those challenges,
and propose some reforms that would make the process more effi-
cient.

OIRA has not helped us confront these and other key challenges
because it always delays standards, usually needlessly, while doing
nothing, and never speeds them up. And, because when it does rec-
ommend changes, in almost every case the changes proposed weak-
en the standards.

Now, government agencies already face substantial pressures to
inadequately protect public health, the environment, and our safe-
ty, because regulated companies file voluminous comments, meet
with agency officials, get concessions from them, sue them anyway,
and then the courts make them do this all over again if they did
not respond adequately to any of these comments. And, these are
very well-funded interests, and we don’t need yet further gauntlets
to interfere with these vital protections.

The primary justification for OIRA reviewers, I think you’ve
heard today, is the idea that an office of economist should help gov-
ernment agencies use cost-benefit analysis to improve the most ex-
pensive standards. OIRA, however, focuses mostly on standards
where no cost-benefit analysis can be completed, because none of
the benefits are quantifiable. And, it overwhelmingly focuses on
rules that are not economically significant, that generate costs less
than the $100 million threshold in the law.

So I have the following recommendations to streamline the proc-
ess and make it much more efficient: First, OIRA should be per-
mitted only to review standards that generate cost of $100 million
or more. This would force the agency to prioritize, and allow its
small staff to review rules in a timely manner.

Second, we should exempt rules that address terrorism and glob-
al climate disruption from the review process. These are cases
where cost-benefit analysis cannot be helpful because it is radically
incomplete on the benefits side, in both of these cases. And, these
are areas where it cannot afford the delays that are routine in the
OIRA process because there are risks of catastrophes that—and we
don’t know when they might occur. So in these cases, there should
be no OIRA review.

We also should demand that OIRA not review agency risk assess-
ments. This is an office of economists. Risk assessment requires
scientific expertise that the agencies possess, but OIRA does not.
And risk assessment, by the way, is the way that we come up with
a number of lives saved, a number of illnesses avoided, and so on.
Monetization, economists know about that, but risk assessment
they don’t.
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Fourth, when a cost-benefit analysis shows that the monetized
benefits exceed the monetized cost, OIRA should be pushing for
stricter standards because those maximize net benefits. They do
not follow economic theory in this respect, never have, except on
one occasion I can think of.

The other thing we need to do is instruct the agency to ignore—
the agencies to ignore OIRA’s input if the review process lasts more
than 90 days. The current executive order has sought to limit the
time of review. OIRA has evaded these limits. So we need a simple
rule, and we need an enforcement mechanism.

So my conclusion is that OIRA review has not helped us address
key challenges that government standards address, including cli-
mate disruption and global terrorism, and that we need a much
more efficient streamlined processes so that OIRA’s resources will
be used properly and not produce inordinate delays.

Thank you very much for your attention, and I welcome your
questions.

[The prepared statement of Mr. Dreisen follows:] *

*Note: Supplemental material submitted by this witness is not printed in this hearing record
but is on file with the Subcommittee, and can also be accessed at:

hitp:/ | docs.house.gov | Committee | Calendar | ByEvent.aspx?EventID=105157
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Chairman Marino, Ranking Member Johnson, and members of the Subcommittee,
1 appreciate the opportunity to testify today. My name is David Driesen. I am a
University Professor at Syracuse University, teaching environmental law and climate
disruption law. My publications focus on law and economics and environmental law,
including a substantial body of work on cost-benefit analysis (CBA) and OIRA review,
some of which 1 include with this testimony.

A recent trip to Beijing reminded me of how fortunate we are to have
environmental standards. On my second day in the Chinese capital a thick haze
descended, forcing me to wear a facemask and endure a sore throat for the remainder of
my stay while making the surrounding hills vanish. Air pollution has more serious
consequences for residents, killing more than a million Chinese citizens annually. China
wisely relies on market forces to power its economy, but faces potential social unrest
because it has not required market actors to meet adequate environmental standards.

We were well on our way to Beijing-like conditions when Congress passed the
Clean Air Act Amendments of 1970 with only one dissenting vote. Those amendments
aimed to achieve the goal of protecting public health and the environment. Republican
President Richard Nixon, anxious to make sure that ambitious environmental statutes
protected Americans from pollution's harms, established an independent EPA. When we
have acted vigorously, we fully protected public health, sometimes without any social
cost.! Even where we have not fully achieved that goal, we have made enormous progress
even as economic growth continued.

In spite of significant progress under an independent EPA, beginning in the 1980s,
American presidents ended government agency autonomy by issuing executive orders
creating White House oversight over government agencies. These executive orders
require government agencies to carry out cost-benefit analysis (CBA) of significant
proposed new standards, defined primarily as those having an impact of $100 million or
more a year on the economy. They direct the Office of Information and Regulatory
Affairs in the Office of Management and Budget (OIRA) to oversee implementation of
these orders. Congress initially opposed these executive orders, but endorsed CBA in the
Untfunded Mandates Reform Act of 1995 with respect to standards costing $100 million
or more.

In some ways, we now face greater challenges than we have ever faced.
Greenhouse gases have raised global average mean surface temperature. The major
scientific reports tell us that this warming triggers larger and more frequent wildfires,
increased flooding, drought, more violent weather events, and the spread of infectious
discases.” These consequences have begun and scientists tell us that these and other

! See OZONE PROTECTION IN THE UNITED STATES: ELEMENTS OF SUCCESS 31, 33 (Elizabeth Cook, cd.
1996); EDWARD A. PARSONS, PROTRCTING T OZOKT: SCIFNCE AND STRATRGY 4 (2003).

2 See U.S. GLOBAL CLIMATE CHANGE RESEARCH PROGRAM, U.S. NATIONAL CLIM